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THE MOTION IS FOR: 

1. A n Order striking out the Affidavit of Donald I. M. Outerbridge either in its 

entirety or portions thereof as indicated in paragraphs 9, 10, 11, 12,13, and 14 of 

the factum of the Attorney General of Canada; 

2. Costs of this motion; and 

3. Such further and other relief as this Honourable Court may deem just. 

THE GROUNDS FOR THE MOTION ARE: 

1. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, ss. 4.06(2), 25.11 and 

39.01(4). 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

1. Such evidence as counsel may advise and this Honourable Court may permit. 

Department of Justice 
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234 Wellington Street 
East Tower, Room 1001 
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Per: Paul Vickery 

Tel: (613) 948-1483 
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PART I - FACTS AND OVERVIEW 

1. The Attorney General of Canada seeks an order striking the affidavit of Donald I. 

M. Outerbridge, sworn on August 8, 2006 ("Outerbridge Affidavit" or 

"Affidavit"). 

Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, ss. 
4.06(2), 25.11, and 39.01(4), TAB 1 

PART II-ISSUES 

2. Should this Court strike the Outerbridge Affidavit; either in its entirety or portions 

thereof, on the ground that the Affidavit does not conform to the Rules of Civil Procedure 

and offends the best evidence rule, in that Mr. Outerbridge is not the proper affiant of the 

information in his affidavit? 

PARTS III - STATEMENT OF LAW 

3. Pursuant to Rule 25.11 of the Rules of Civil Procedure, the Court may strike out 

or expunge all or part of a document on the ground that the document: 

(a) is scandalous, frivolous or vexatious; or 

(b) is an abuse of the process of the court. 

Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 1994, s. 25.11, TAB 
1 
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4. Rules 4.06(2) and 39.01(4) govern the contents of affidavits. Pursuant to Rule 

4.06(2), an affidavit must be confined to the statement of facts within the personal 

knowledge of the deponent or to other evidence that the deponent could give if testifying 

as a witness in court, except where the rules provide otherwise. Pursuant to Rule 

39.01(4), affidavits on a motion may contain statements of the deponent's information 

and belief if the source of the information and the fact of the belief are specified in the 

affidavit. 

Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 1994, ss. 4.06(2) and 
39.01(4), TAB 1 

5. In Chopik v. Mitsubishi Paper Mills Ltd., Shaughnessy, J. has summarized the 

principles related to affidavits as follows: 

• An affidavit should not contain improper hearsay, argument and irrelevant 

information. Legal argument and submissions are not proper for affidavits, are 

superfluous and should be struck; 

• Offensive allegations made for the purposes of prejudicing another party and 

inflammatory rhetoric directed at a party are scandalous and should also be 

struck; 

• Where it is clear at law that evidence is inadmissible, to leave the evidence on the 

record is embarrassing and prejudicial to the fair hearing of the motion or 

application. A party should not be put to the needless expenditure of time and 
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resources in responding to evidence which can have no impact on the outcome of 

the proceeding; and 

• The fact that the action is a proposed class proceeding has no bearing on the 

analysis. It is not an objective of the Class Proceedings Act, 1992 to modify or 

abridge the traditional rules of practice and pleading. 

Chopikv. Mitsubishi Paper Mills Ltd., [2002] OJ. No. 2780 (S.C.J.), para. 
26, TAB 2 

See also: 

Canadian Blood Services v. Freeman, [2004] OJ. No. 4519 (S.CJ.) 
(Master Beadouin), TAB 3 

Csak v. Mokos, [1995] O.J. No. 4027 (CJ. (Gen. Div.)) (Master Clark); 
aff d on the issue of the affidavit [1996] OJ. No. 2338 CJ. (Gen. Div.)) 
(Simmons, J.), TAB 4 

PART IV - ARGUMENT 

6. The Outerbridge Affidavit does not comply with the Ontario Rules of Civil 

Procedure. Accordingly, this Court should expunge, disregard or give no weight to those 

portions of the Outerbridge Affidavit which are improper and contrary to the rules 

regarding affidavit evidence. In addition, Mr. Outerbridge is not a suitable deponent 

because he almost entirely lacks personal knowledge of the matters to which he deposes 

in his affidavit. 

7. The Affidavit is subject to attack on a number of grounds. It contains statements 

which are irrelevant to the issue before this Court; irrelevant statements which are 
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inflammatory and amount to an abuse on the process of the court; statements based on 

hearsay; statements based on information and belief without the sources of the 

information indicated; and statements which amount to personal opinions of the deponent 

as well as conclusions and argument. 

8. Many of the paragraphs and statements in the Affidavit are offensive on more 

than one ground, such as relevance, opinion, hearsay and lack of source of the 

information. 

9. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they contain personal opinions of the deponent: 18,19 

(first 5 sentences), 20 (2nd sentence), 22 (1st sentence), 23 (1st and last sentence), 24 (2nd 

sentence), 25, 26 (1st sentence), 27, 29-32, 34, 38, 39, 40 (last 3 sentences), 41, 43, 45, 46 

(4th and last sentence), 47, 48, 51, 52, 54, 55 (1st and last sentence), 56 (first 2 sentences), 

57-61, 62 (1st sentence), 63 (1st and 5th sentence), 65, 67, 69, 70, 72, 77, 78 (1st, 2nd and 

4th sentence), 79 (1st, 3rd, 4th and last 2 sentences), 80, 81 (1st sentence), 82 (2nd sentence), 

83-88, 90, and 91. 

10. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they contain argument or conclusions (legal or 

otherwise): 7-9, 19, 31, 32 (3rd sentence), 34, 40 (last 3 sentences), 41 (first 2 sentences), 

43, 44 (last sentence), 45, 57 (last sentence), 59, 60, 65 (last sentence), 69, 77 (last 

sentence), 78 (2nd and last sentence), 79 (last sentence), 80, 81, 82 (2nd sentence), 87 (last 

sentence), and 91. 
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11. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they fail to provide the source of the information: 8, 

11-18, 19 (last sentence), 20 (last sentence), 21-25, 26 (2nd and 3rd sentence), 27-33, 35-

37, 39, 41 (last 2 sentences), 43, 44, 46-59, 61-64, 65 (2nd sentence), 66, 61 (1st sentence), 

70,72-76,79, 81-83, and 87. 

12. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they amount to hearsay: 15 (2nd, 3rd and 7th sentence), 

16, 20, 27, 28, 35 (1st sentence), 36 (2nd sentence), 37, 40, 45 (3rd sentence), 48 (3rd 

sentence), 71, 72 (1st sentence), and 83 (2nd sentence). 

13. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they contain irrelevant statements: 12-19, 20 with 

Exhibits, 21-26, 27 with Exhibits, 28-32, 35, 36, 38, 39, 40 with Exhibits, 41-44, 46, 47, 

49, 50-53, 54, 56, 57-70, 71 with Exhibits, 72-73, 76, 78, 79, 81-84, 87-89 and 91. 

14. The following paragraphs or portions of paragraphs ought to be struck out or 

given no weight on the ground that they contain irrelevant statements which are also 

inflammatory and are thus an abuse on the process of the court: 24, 33, 35 (2nd sentence), 

37, 38, (1st sentence), 48, 67 (2nd sentence), 77, 80, 85, 86, 87 (1st sentence), 88 (1st 

sentence), and 90. 

15. Below is a more detailed discussion of the some of the problems which the above-

referenced paragraphs raise, by categories of grounds listed above. 
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(a) Affidavits must be confined to statements of fact - expressions of opinion, 

argument and illegal submissions ought to be struck out 

16. The following paragraphs and statements should be struck out as they constitute 

opinion, argument or conclusions (legal and otherwise) as opposed to fact, contrary to 

Rule 4.06(2). 

17. In paragraph 7, Mr. Outerbridge states why the evidence is being provided by 

way of "information and belief is necessary. This is argument. 

18. Paragraph 8 provides an argument as to why Mr. Outerbridge is the proper 

deponent. 

19. Paragraph 9 sets out reasons why the form of the Outerbridge Affidavit does not 

comply with Rule 39.01 of the Rules of Civil Procedure. This amounts to argument. 

20. In paragraph 18, the statement "...this recognition of our work regarding First 

Nations seems to result in additional clients coming to our firm" is clearly opinion and a 

conclusion which is for the Court to draw. It is also irrelevant and has no probative 

value. 

21. Paragraph 19 is a mix of opinion and advocacy or argument, and speculation 

about the mental states of others. For example, "Residential School litigation became a 

crusade for many lawyers..." and "MLG saw a huge injustice..." and "MLG lawyers 

cared...". 
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22. The further statement that "Prosecuting claims was expensive for MLG because 

MLG represented such a large number of Residential School clients..." lacks foundation 

because there has been no positive (or admissible) statement about how many residential 

school clients MLG actually had at any given time. 

23. In paragraph 22, the statement that "...MLG offices...tend not to be in locations 

which would be off putting to First Nations people" is an opinion. 

24. In paragraph 23, the statements "The determination of MLG on behalf of First 

Nations people is also noted by the First Nations community" and "....Being available 

helped earn our client's trust" are again Mr. Outerbridge's personal opinions. 

25. Paragraphs 24, 41, 69 and 91 set out Mr. Outerbridge's opinions about the 

impact of MLG on the negotiations, the Government's decision to negotiate a settlement, 

and the factors which lead to the settlement. These paragraphs contain expressions of 

opinion, argument and illegal submissions, and all offend Rule 4.06(2). They are 

inflammatory and an abuse on the process of the Court, thereby offending Rule 25.11(b) 

and (c). 

Canadian Blood Services v. Freeman, supra, para. 18, TAB 3 

Csak v. Mokos, supra, para. 26, TAB 4 

26. Similarly, in paragraph 24, the statement "...We believe maintaining the pressure 

of litigation by thousands of victims was a fundamental reason why..." and in paragraph 

25, the statement "...in the view of MLG..." are opinions and, moreover, they are not even 
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the deponent's opinions. They are expressions of opinion and statements of belief of 

some unidentified persons. 

27. Statements such as the one in paragraph 24 ("We believe...") also contravene 

the requirement that affidavits be drawn in the first person. Furthermore, since Mr. 

Outerbridge cannot depose to the number of clients MLG represented or the litigation 

activities which MLG has undertaken, he has not established that there was "litigation by 

thousands of victims". 

28. In paragraphs 29, 30, and 31, statements such as "MLG has represented 

approximately half of all Residential School survivors..." lack foundation because there is 

no statement of fact about the total number of 1RS claims (para. 29). They are a mere 

opinion. 

29. In paragraph 30, the statement "...MLG has issued more than half of the claims 

...in...Alberta...[and]...Saskatchewan." lacks foundation and therefore is mere opinion. 

30. Paragraph 31 is both an opinion and conclusion. Rather than setting out the 

actual litigation work that MLG has done, Mr. Outerbridge infers it by showing how 

much the salaries of Justice lawyers were in Saskatchewan. The actual litigation work 

which MLG has done in Saskatchewan and elsewhere ought not to be inferred in this 

manner. 

31. In paragraph 33, the statements 'The Government...made it very difficult to 

bring cases to a conclusion." and "The government would delay proceedings and make it 
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very difficult for our clients, as well as making it expensive and difficult for us as a law 

firm" are opinions as well as irrelevant statements which are also inflammatory. 

32. Paragraphs 34-37 amount to a personal opinion, are largely inflammatory and 

are also entirely irrelevant. Paragraph 34 also amounts to a conclusion which is for the 

Court to draw. 

33. Paragraph 40 contains an opinion which Mr. Outerbridge has formed from 

reading newspaper articles. 

34. Paragraph 43 contains argument. 

35. In paragraph 45, Mr. Outerbridge is purporting to give a legal opinion on the 

litigation risks faced by residential schools plaintiffs. He is not qualified to do so and 

there is no source for this opinion or belief. 

36. Paragraph 47 expresses Mr. Outerbridge's opinion about MLG's ability to 

pressure the government and influence the judiciary through the media. It is also 

argument and inflammatory, and lacks any evidentiary foundation. 

37. Paragraph 48 is largely vague and contains a multitude of expressions of opinion 

and argument as well as conclusions. The statement "Our sense was that they [Baxter 

National Consortium] also were doing..." expresses an opinion on behalf of others. No 

source of this information is provided. 
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38. Paragraph 52 expresses an opinion regarding the nature of the settlement. In the 

same paragraph, the statement "It is common in resolving class disputes for a great deal 

of time and effort to go into discussions and negotiations..." is also an expression of a 

personal view. 

39. Paragraph 54 expresses a personal opinion regarding risk. 

40. The statements in paragraph 55 that "The BNC did an excellent job in the 

discussions with the Federal Government..." and in paragraph 57 that "Work by the 

BNC was also important.", "The success by the BNC in Cloud was profound in its 

impact.", and "The good work by the BNC... was influential." as well as paragraph 58 

express Mr. Outerbridge's personal opinion as to the effectiveness of the Baxter National 

Consortium ("BNC"). The statement "Our lawyers... also took part meaningfully in the 

Alberta case management process." is also an expression of Mr. Outerbridge's personal 

view. 

41. Paragraphs 59 and 60 contain opinion about fairness of compensation to lawyers 

and is argument, not fact. In addition, the second sentence in paragraph 59 ("MLG 

lawyers who attended the discussions not only think...") expresses a view of others 

without providing the source. 

42. In paragraph 63, Mr. Outerbridge purports to express a legal opinion on the type 

of a Saskatchewan case. 
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43. Paragraph 68 is an opinion and a speculation as to the type of information which 

will be put before the Saskatchewan court in September. 

44. Paragraph 69 expresses Mr. Outerbridge's opinion on the contributions of the 

BNC and MLG to the settlement negotiations. 

45. In paragraphs 78 and 82, Mr. Outerbridge again expresses a personal view as to 

reasons for which many partners and lawyers left MLG. In addition, paragraph 82 also 

contains hearsay. 

46. Paragraphs 83 and 84 amount to an opinion. 

47. In paragraph 85, Mr. Outerbridge expresses an opinion on the impact of the 

negotiations on residential school survivors. 

48. In paragraph 87, the statement that "Most survivors did not opted [sic] for that 

process because of limits on payouts and... of the ADR program..." professes to speak 

on behalf of the survivors and their state of mind when choosing not to proceed to the 

ADR. 

49. The statements in paragraph 87 which refer to the structural weaknesses of the 

Dispute Resolution are opinion. 

50. In paragraph 90, Mr. Outerbridge expresses an opinion on the effectiveness of 

Mr. Phil Fontaine in his role as advocate for fairness and justice, the extent of his 

influence on the Prime Minister, and his impact on the negotiations. 
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(b) No source of information provided 

51. Rule 39.01(4) requires that an affidavit in support of a motion should be based on 

the deponent's personal knowledge. Where the statements are not based on the 

deponent's personal knowledge, the source of the information and the fact of the belief 

should be included. 

Canadian Blood Services v. Freeman, supra, para. 19, TAB 3 

See also Chopik v. Mitstubishi Paper Mills, supra, TAB 2 

52. It is also improper for the deponent to swear to the belief of other unnamed people 

without stating the basis for the belief. 

Chopik, supra, para. 39, TAB 2 

53. In the face of an objection being taken, the Court may not waive this irregularity. 

Canadian Blood Services v. Freeman, supra, para. 19, TAB 3 

54. Paragraph 9 sets out reasons why the form of the Outerbridge Affidavit does not 

comply with Rule 39.01 of the Rules of Civil Procedure: 

...Where a paragraph of this my affidavit is on information and belief, the 
paragraph will end with the number or numbers of the lawyers by whom I 
am informed with respect to some of the information in that paragraph... 
[Emphasis added] 
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55. This is unacceptable for a number of reasons, including: 

(a) Where there are multiple statements in a paragraph, it cannot be determined 

which statements are based on information and belief and which are based on 

personal knowledge; and 

(b) Where there are multiple sources listed, it is not possible to determine which 

statement is attributable to which source. 

56. For these reasons alone, paragraphs 12-16, 23, 26, 32, 33, 36, 37, 43, 46-48, 55-

59, 62, 63, 70, 79, and 81 should be struck out as offending Rule 39.01(4). 

57. Additional paragraphs listed in paragraph 11 of this factum ought to be struck out 

or given no weight because they cite no source of information whatsoever. These 

paragraphs are: 8, 11, 18, 19 (last sentence), 20 (last sentence), 21, 22, 24, 25, 27-31, 35, 

39, 41 (last 2 sentences), 44, 45, 49-54, 61, 64, 65 (2nd sentence), 66, 67 (1st sentence), 

72-76, 82, 83, and 87. 

58. These paragraphs (as listed in paragraph 57 above) do not state the source of Mr. 

Outerbridge's information and belief. Mr. Outerbridge can only have very limited 

personal knowledge as the Executive Director of MLG since 1993. He has provided no 

information on his duties as the Executive Director or how he has gained the personal 

knowledge that he professes to have. There is no basis on which to conclude that many 

of these statements are within his personal knowledge. For these reasons, those 

paragraphs should be struck. 
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59. In paragraph 28, no source is cited for the statement that "On November 20, 

2006, we had 8,099 Residential School client files". Furthermore, what is missing from 

the affidavit is the number of clients MLG had at May 30, 2005. Besides, the year 2006 

in the date is clearly incorrect. 

60. The statement in paragraph 35 that "According to press reports...." is not 

admissible and there is no source. It is also hearsay. 

61. The statement in paragraph 41 that "We are continuing to conduct Examinations 

for Discovery, moving cases to pre-trial and trial, dealing in ADR." lacks a source. The 

remainder of the paragraph is an opinion. 

62. Paragraph 44 must be based on information and belief but no source is stated. 

63. Paragraphs 49-54 make references to the proposed settlement but the Settlement 

Agreement itself is not itself referenced as the source of the information in these 

paragraphs. 

64. The statements in paragraph 61 require a source or otherwise they constitute an 

opinion. 

65. There is no source provided in the assertions contained in paragraphs 64 and 76. 

66. In Paragraph 65, no source is cited for the statement "We have been advised that 

the full materials...". 
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67. In paragraph 83, Mr. Outerbridge deposes that ".. .MLG has been many lawyers 

and even partners leave the firm, citing to me that their main reasons for leaving the firm 

was..." No sources of this information are provided. 

(c) Hearsay 

68. An affidavit must not contain hearsay except as allowed by rule 39.01 (4). 

Csak v. Mokos, supra, para. 8 (per Master Clark), TAB 4 

69. The Outerbridge Affidavit contains many instances of hearsay combined with 

personal opinions and assertions lacking any foundation. The test for admission of 

hearsay has not been met in that Mr. Outerbridge would not be able to offer this evidence 

in court, leaving no principled basis for the admission into evidence of these statements 

and offending Rule 4.06(2) of the Ontario Rules of Civil Procedure. 

70. Furthermore, the Outerbridge Affidavit is drafted in such a way that it is 

impossible to distinguish between what was within the deponent's personal knowledge 

and what information he had received from another. Mr. Outerbridge has failed to 

identify what events he had personally witnessed and about which ones he had been told. 

Csakv. Mokos, supra, paras. 13-14 (per Master Clark), TAB 4 
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71. hi Csak v. Mokos, Master Clark held that this particular hearsay fault ran 

throughout the affidavit and rendered it useless as evidence. The Court struck out the 

affidavit in its entirety on that ground alone. 

Csak Y. Mokos, supra, para. 14, TAB 4 

72. The following paragraphs should be struck out or given no weight as they 

constitute such hearsay. 

73. In paragraph 15, the statements referring to what was said by one of the Chiefs, 

two band council members, and Patrick Alberts, apart from being irrelevant, are hearsay. 

74. In paragraph 16, the following statement contains hearsay and is irrelevant: 

"...A number of individuals in First Nations institutions, band offices, healing centers, 

were known to us to be recommending that individuals with Residential School Claims 

contact our firm." 

75. The reference in paragraphs 36 and 37 to what a government lawyer said in 

court and how the judge responded are hearsay. The statements are also inflammatory 

and irrelevant. 

76. Paragraph 45 contains hearsay in the statement that "... many in the legal 

profession and government asserted that there was no legal foundation for 'Residential 

School claim'." In addition, it expresses an opinion. No source of this information is 

provided and the statement is irrelevant. 
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77. The reference in paragraph 72 to the government insisting on a "settlement 

involving many unusual factors and placing unusual burdens" is a mix of hearsay, 

opinion and an assertion lacking any source. It is also irrelevant. 

78. All of the paragraphs (20, 27, 28, 35,40, and 71) which rely on the information 

from the media are also impermissible hearsay. They are not being referred to for the 

proposition that the media published certain information but for the actual truth of the 

contents of the articles and as such are inadmissible. Both the statements in the affidavit 

and the exhibits ought to be struck. 

(d) Statements irrelevant to the issues before the Court 

79. The vast majority of the affidavit speaks to matters which are entirely irrelevant to 

and have no bearing on the issues before the Court. The following paragraphs or portions 

of paragraphs ought to be struck out or given no weight on the ground that they contain 

irrelevant statements: 12-19, 20 with Exhibits, 21-26, 27 with Exhibits, 28-32, 35, 36, 38, 

39, 40 with Exhibits, 41-44, 46, 47, 49-54, 56-70, 71 with Exhibits, 72-73, 76, 78, 79, 81-

84, 87-89, and 91. 

80. Furthermore, the following paragraphs or portions of paragraphs ought to be 

struck out or given no weight on the ground that they contain irrelevant statements which 

are also inflammatory and are thus an abuse on the process of the court: 24, 33, 35 (2nd 

sentence), 37, 38 (1st sentence), 48, 67 (2nd sentence), 77, 80, 85, 86, 87 (1st sentence), 88 

(1st sentence), and 90. 
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81. In particular, paragraph 13 describing Mr. Merchant's family members' 

involvement in the Government, and various positions they have held in various 

provincial and federal governments are not even remotely related to the issues before this 

Court. 

82. Excerpts from the press in the form of articles attached as Exhibits and 

referenced in paragraphs 20, 27, 40, and 71 of the Affidavit are inadmissible evidence 

and attaching them to an affidavit does not cloak them with admissibility. The articles 

are entirely irrelevant to the issues before the Court. Neither the deponent nor the articles 

themselves indicate where or when they were published. Several of the articles do not 

mention MLG at all. 

83. Paragraphs 25 and 26 contain references to the media and electronic media. The 

references to media interviews are irrelevant and not probative. 

84. Paragraphs 77, 80, 86, and 87 contain many irrelevant, inflammatory 

statements, such as "This long journey has been a difficult battle for Residential School 

survivors (and MLG). It became an obsession for many in our firm. MLG would not be 

bullied by the government lawyers...." (para. 77); "The government could afford to 

defend unpractically." (para. 80); and "When the Government of Canada decided that 

they would fight every case and revictimize litigant after litigant, that was the wrong 

decision. It entrenched within the First Nations community a sense of further betrayal..." 

(para. 86); and "The government... presented packages which were half-hearted and 

unsuccessful in ending Residential Schools litigation..." (para. 87). 
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85. Argumentative and rhetorical statements, such as paragraph 88, and should also 

be struck or given no weight. 

Chopik, supra, para. 55, TAB 2 

PART V - ORDER SOUGHT 

86. The Respondent, the Attorney General of Canada, therefore requests an order 

striking the Outerbridge Affidavit or portions thereof. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Ottawa this 15th day of August, 2006. 

Paul̂ Vickery 
counsel for the Defendant, 

the Attorney General of Canada 
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Practice — Pleadings — Striking out pleadings — Grounds, unnecessary, irrelevant, immaterial or 
redundant — Grounds, prejudice, embarrass or delay fair trial — Affidavits, striking out — Argument 
— Irrelevant or improper matters. 

This was an application by the defendant Mitsubishi corporation for an order striking out certain 
paragraphs from the plaintiffs statement of claim and from two affidavits in support of the plaintiffs' 
class action certification motion. Mistubishi claimed that the impugned paragraphs were irrelevant to the 
certification proceedings, that they were embarrassing, and that they should therefore be struck out. The 
plaintiffs argued that the impugned paragraphs, which related to the size and resources of the defendant 
corporation, were necessary to support its claim of conspiracy. 

HELD: Application allowed. The impugned paragraphs consisted of irrelevant facts, w-ere in the 
nature of legal arguments, or were otherwise unnecessary or embarrassing. As to the affidavit, the 
impugned paragraphs were irrelevant to the issues which would be considered in a motion for 
certification of a class action, or were in the nature of arguments. Several paragraphs, which were in 
accordance with the Rules, were allowed to stand. 

Statutes, Regulations and Rules Cited: 

Class Proceedings Act, s. 5,5(l)(a). 

Ontario Rules of Civil Procedure, Rules 4.06(2), 25.06(1), 25.11, 39.01(4). 

Counsel: 



Allen M. Cooper, for the plaintiffs. 
Andrew J. Roman and Michelle Wong, for the defendant, Mitsubishi Paper Mills Ltd. 
John B. Laskin and Linda Plumpton, for the defendant, Mitsubishi Canada Limited. 

[Quicklaw note: An amended page was released by the Court July 16, 2002. The changes were not 
indicated. This document contains the amended text.] 

f 1 SHAUGHNESSY J.:— The Defendants Mitsubishi Canada Limited and Mitsubishi Paper Mills 
Ltd. seek an order striking out various paragraphs of the Statement of Claim and the Affidavits of Gerald 
Chopik sworn April 3, 2002 and April 10, 2002 filed in support of a motion for certification. 

\2 In this proposed class action proceeding, the Plaintiffs claim against Mitsubishi Canada Limited 
and Mitsubishi Paper Mills Ltd. for alleged breaches of Canadian Competition laws in the sale of 
thermal fax paper for home and business use between 1991 and 1996. The Plaintiffs bring this action on 
their own behalf and on behaif of any purchaser of thermal fax paper in the material period with some 
limited exceptions. 

1[ 3 The Plaintiffs counsel advises that this action will be discontinued as against the Mitsubishi 
Corporation. 

Statement of Claim 

% 4 The Defendants move to strike paragraphs 64, 65, 70, 71, 72 and 73 of the Amended, Amended 
Statement of Claim. 

f 5 . Counsel for the Plaintiffs in the factum and in his submissions to the Court, concedes that 
paragraphs 64, 65, 71 and 72 of the Statement of Claim ought to be struck. Accordingly, an Order will 
issue striking paragraphs 64, 65, 71 and 72 of the Amended, Amended Statement of Claim. 

f 6 In paragraph 70 of the Amended, Amended Statement of Claim, the Plaintiffs state: 

Exemplary damages must be of sufficient amount to deter the defendants from 
committing further acts contrary to the Act. With respect to their financial means, 
MPM's [Mitsubishi Paper Mills Ltd.] revenues and net income for their fiscal year 
ending March, 1996 were U.S. $2.062 billion and U.S. $50.4 million. In the 12 months 
ending March, 1998, MC [Mitsubishi Corporation] reported its net income and 
shareholder's equity as JY 10.071 billion and JY 312.385 billion respectively. Using an 
exchange rate of JY 87 to C $1 MC's [Mitsubishi Corporation] net income and 
shareholders equity equate to C $115.758 million and C $3.59 billion. 

f 7 In paragraph 73 of the Amended, Amended Statement of Claim, the Plaintiff states: 

The Plaintiffs plead that the defendants violations of the Act were part of an unlawful 
systemic MGC [Mitsubishi Group of Companies] - wide attempt to control commerce. 
The "harmonious way" referred to in the letter written by MPM [Mitsubishi Paper Mills 
Ltd.] and MC [Mitsubishi Corporation] in fact referred to secret, price fixing and price 
programs that are contrary to law and harmful to the purchasers of the defendants 



products involving class members. The defendants are members of the Mitsubishi 
group of companies, an organization that has repeatedly and willfully breached anti­
trust laws worldwide. Members of the MGC have been investigated, prosecuted and 
litigated by authorities around the world for practices similar to the allegations 
contained herein. Previous prosecutions, fines and penalties have not deterred the 
Mitsubishi Companies from continuing anti-competitive activities contrary to law. 

•J 8 The Defendants state that paragraphs 70 and 73 are pleadings of argument relating to a "need for 
deterrence". It is submitted that these paragraphs also contain evidence as well as allegations relating to 
corporate entities and proceedings which are entirely irrelevant to this action. The Defendants argue that 
these paragraphs are embarrassing and should be struck out. 

% 9 The Plaintiffs position is that paragraph 70 refers to the claim for exemplary damages and further 
that the information pleaded is relevant to the size of the company and its ability to pay punitive 
damages claimed, 

•J 10 The Plaintiffs position in relation to paragraph 73 of the Statement of Claim is that the pleading 
effectively suggests that there is a worldwide conspiracy and the pleading provides information on the 
scope of the conspiracy involving a number of the Mitsubishi group of companies. While counsel for 
the Plaintiff acknowledges that he does not intend to continue the action as against Mitsubishi 
Corporation, he nevertheless submits that they are part of a conglojnerate involved in a conspiracy of 
price fixing and/or price maintenance. 

Analysis 

f 11 The Rules of Civil Procedure that are relevant to a consideration of the pleadings in issue are; 
Rule 25.06(1) and 25.11 of the Rules of Civil Procedure. 

f 12 Rule 25.06(1) provides that "every pleading shall contain a concise statement of the material 
facts on which the party relies for the claim or defense, but not the evidence by which those facts are to 
be proved". 

<][ 13 Rule 25.11 provides that: the court may strike out or expunge all or part of a pleading or other 
documents, with or without leave to amend, on the ground that the pleading or other document: 

(a) may prejudice or delay the fair trial of the action; 

(b) is scandalous, frivolous or vexatious; or 

(c) is an abuse of the process of the court. 

<J[ 14 I find that the statements contained in paragraphs 70 and 73 of the Amended, Amended 
Statement of Claim are not in conformity with the provisions of Rule 25.06(1) and therefore, must be 
struck on the basis detailed under Rule 25.11. 

%15 It is my opinion that the paragraphs in issue do not plead a material fact that is necessary for 
either the certification motion or the prosecution of this action. In both paragraphs, there are several 
references to the Mitsubishi Corporation and its income, shareholders' equity and allegations of its 
involvement in a conspiracy. There is also in paragraph 73 similar allegations relating to the Mitsubishi 
Group of Companies. However, counsel for the Plaintiff advises that the Mitsubishi Corporation was 



never served with the originating Statement of Claim and indeed, he advised the court that it was the 
intention of the Plaintiffs not to proceed against the Corporation. Further, the allegations against the 
Mitsubishi Group of Companies, at best, involves a number of unnamed companies manufacturing 
products which are not the subject matter of this proceeding. 

^[16 Even if I were to accept the Plaintiffs' position that the pleadings related to exemplary damages 
and the scope of a conspiracy of price-fixing, these paragraphs would nevertheless offend Rule 25.06(1) 
in that it is a pleading of evidence. I would also find that the pleading in both paragraphs is frivolous 
and they have the potential to delay the fair trial of the action. 

I 
f 17 I would also observe that the statements in paragraphs 70 and 73 would also constitute an abuse 
of process. In the case of National Trust Co. v. Furbacher, r 19941 OJ- No. 2385, Farley J. noted that 
there are many ways in which pleadings may be an abuse of process. Citing Chadwick J. in Carnegie v. 
Rasmussen Starr Rudely (1994), 19 O.R. (3d1. 272 at p. 277-8: 

Vexatious actions include those brought for an improper purpose, including the 
harassment and oppression of other parties by multifarious proceedings brought for 
purposes other than the assertion of legitimate rights ... 

f 18 In the National Trust Co. v. Furbacher case, (supra), the Court succinctly delineated that the 
function of pleadings is to: 

(i) define with clarity and precision the question in controversy between the 
litigants; 

(ii) to give fair notice of the precise case which is required to be met and the precise 
remedies sought and; 

(iii) assist the Court in its investigations of the truth and the allegations made. 

<J[ 19 I find that paragraphs 70 and 73 of the Amended, Amended, Statement of Claim do not meet the 
aforementioned objectives of a pleading. The evidence that the Plaintiffs plead in the paragraph is 
irrelevant and has no bearing on the claim. The paragraph refers to events or circumstances which are 
alleged to have occurred outside Canada by companies who are not parties to this proceeding and 
materials or goods which are not the subject matter of this proceeding. 

<![ 20 I further find that paragraphs 70 and 73 are not a concise statement of relevant facts, but instead 
are "a rambling, diffused, mixed-up mass of facts, evidence, arguments and law", (Cadillac Contracting 
and Developments Ltd. v. Tanenbaum, [1954] O.W.N. 221 at p. 224-5). 

II21 In the result, I order that paragraphs 70 and 73 of the Amended, Amended Statement of Claim 
be struck. Since the pleading is adjudged irrelevant and unnecessary, there is no need for a 
consideration of a further amendment to the Statement of Claim. 

Affidavit of Gerald Chopik, Swom April 3, 2002 (The First Chopik Affidavit) 

<j[ 22 The Plaintiffs have served and filed an Affidavit of Gerald Chopik sworn April 3, 2002 in 
support of a motion for certification. Counsel for the Plaintiffs in his factum states that the Plaintiffs do 
not oppose and take no position on a motion to strike paragraphs 6, 7, 8, 9, 10, 11, 31, 35, 37 and 42 of 
the First Chopik Affidavit. In his submissions to the Court, counsel for the Plaintiffs concedes that 



paragraphs 27, 35 and 41 should also be struck as matters of argument which are best left in the 
Plaintiffs' factum on certification. Counsel for the Plaintiffs also concedes that the following sentence in 
paragraph 26 should be struck: 

Furthermore, I am informed from Quicklaw and verily believe that other fines imposed 
for quasi-criminal resale price maintenance, from government prosecutions, were too 
low to make the Competition Bureau's surveillance a serious deterrent to potential 
offenders. 

% 23 The Defendants' position is that numerous paragraphs in both ; Chopik Affidavits contain 
irrelevant information and do not relate to the test for certification in s. 5 of the Class Proceedings 
Act. Further, the Defendants state that the Affidavit offends the Rules of Practice. 

% 24 The Plaintiffs submit that the paragraphs in issue in both Affidavits relate to the evidential basis 
for certification and therefore, are relevant to that hearing. 

Law 

f 25 The rules relevant to a review of both Affidavits are Rule 4.06(2) and Rule.39.01 (4) of the Rules 
of Civil Procedure. Rule 4.06(2) provides that "an affidavit shall be confined to the statement of facts 
within the personal knowledge of the deponent or to other evidence that that deponent could give if 
testifying as a witness in court ...". Rule 39.01(4) provides that an affidavit for use in a motion "may 
contain statements of the deponent's information and belief if the source of the information and the fact 
of belief are specified in the Affidavit." 

126 The case law that is rélevant to this part of the motion is as follows: 

1. Affidavits on a motion that fail to state the source of the deponent's information 
and belief will be struck if the paragraph deals with a contentious matter; but it 
may be saved by Rule 1.04 if it deals with non-contentious matters and the 
exhibits to the affidavit or other evidence filed on the motion reveal the source 
of the information and belief. (Cameron v. Taylor (1992), 10 O.R. (3dt 277 
Ont. Ct. (Gen. Div.). 

2. Improper hearsay, argument and irrelevant information should not be contained 
in an affidavit. Similarly, legal argument belongs in a factum or brief, not an 
affidavit. Legal submissions contained in affidavits are superfluous and should 
be struck. (Canada Post Corp. v. Smith (1994), 20 O.R. (3d̂ > 173 at 188 (Div. 
Ct.) and Czak v. Mokos (1995), 18R.F.L. f4tlf) 161 at 165 (Master). 

3. Offensive allegations made for the purposes of prejudicing another party and 
inflammatory rhetoric directed at a party are scandalous and should also be 
struck. (Ontario (Ministry of Natural Resources) v. Ontario Federation of 
Anglers and Hunters (2001), 143 O.A.C. 103 at 111-112 (S.CJ.) affd. f20011 
O.J. No. 5320 (Div. Ct.). 

4. Where it is clear in law that evidence is inadmissible, to leave the evidence on 
the record is embarrassing and prejudicial to the fair hearing of the motion or 
application. A party should not be put to the needless expenditure of time and 
resources in responding to evidence which can have no impact on the outcome 



of the proceeding. (Noble China Inc. v. Lei) (1998), 42 O.R. (3d) 69 at 94-95 
(Gen. Div.). 

5. The fact that this action is a proposed class proceeding has no bearing on the 
analysis. It is not an objective of the Class Proceeding Act, 1992 to modify or 
abridge the traditional rules of practice and pleading. (Edwards v. Law Society 
of Upper Canada) (1995), 40 C.P.C. (3d) 316 at 321 (Gen. Div.). 

% 27 Having reviewed these principles of law and the applicable rules of practice, I will now make 
specific reference to the paragraphs of both Affidavits. 

<J[ 28 Paragraph 3 of the First Chopik Affidavit references U.S. federal proceedings relating to 
unrelated companies in a conspiracy with respect to price fixing of thermal fax paper. 

% 29 The preamble to paragraph 3 is not relevant to the test for certification under s. 5 of the Class 
Proceedings Act. An Affidavit should not contain argument or irrelevant information. However, 
paragraphs 3(a), (b) and (c) in my opinion, may be relevant to the issue of whether the pleadings 
disclose a cause of action, (s. 5(1) of the C.P.A.) in relation to a breach of the Competition Act, R.S.C. 
1985, chap. C-34. A certificate of conviction is annexed to the Affidavit in support of the allegation of a 
guilty plea for one of the corporate defendants to a breach of s. 45(l)(c) of the, Competition 
Act. Therefore, paragraphs 3(a), (b) and (c) of the First Chopik Affidavit are not struck. 

•J[ 30 However, at paragraph 3(d) the Plaintiffs attach to the First Chopik Affidavit the decision of the 
Federal Court of Canada, which discusses a conspiracy in 1991-1992 involving one of the corporate 
defendants to prevent or lessen competition in the production, manufacture, purchase, or sale of thermal 
fax paper in Canada. To the extent that it relates to a consideration of s. 5.(l)(a) of the C.P.A., I find 
that the information in this paragraph may be relevant to the certification application. Therefore, 
paragraph 3(d) is not struck. 

131 However, paragraph 3(e) is not remotely related to the issues or the parties to this 
proceeding. Therefore, paragraph 3(e) is struck. 

f 32 Paragraphs 4 and 5 of the Affidavit relate to the history of certain Mitsubishi 
companies. Paragraph 4 refers to articles which are found on "Mitsubishi Internet web sites" and 
popular magazines that describe Mitsubishi's history. 

f 33 If all the Plaintiffs purported to accomplish was a "brief history of the defendant corporation, as 
well as indicating the information as to how the companies are related, such information would be 
acceptable in part, in order to put in context the issues in this proceeding. However, the first and last 
sentences of paragraph 4 are not relevant to this certification. They involve conclusions at law and they 
are statements made outside the knowledge of the deponent. Similarly, paragraph 5 relates to alleged 
acts relating to the formation of a "cartel" outside of Canada. In the last sentence, the deponent states "I 
verily believe that the defendants acted as one organization (i.e. a (keirtsu) with respect to their illegal 
acts complained of within this proceeding". I find that these statements do not relate to the test for 
certification. These statements are arguments or conclusions at law, which are outside the knowledge of 
the deponent. Therefore, paragraph 4 and 5 of the First Chopik Affidavit are struck with leave to 
amend. 

<J[ 34 Paragraph 12 of the First Chopik Affidavit states: 



I am in receipt of an article from the Washington Times dated the 28th of March, 
1991. This article indicates that a U.S. Mitsubishi company paid $8 M to settle a price-
fixing charges in Maryland. Exhibit N}. 

q[ 35 However, a review of Exhibit N referred to in paragraph 12 indicates that the Mitsubishi 
Electronics America agreed to make a refund to consumers who bought television sets in 1988 in the 
United States. This is a different company distributing a different product than in the present 
proceeding. 

f 36 Accordingly, I find that paragraph. 12 of the Affidavit is irrelevant to the motion for certification 
and it is struck. 

<J[ 37 Paragraph 13 of the Affidavit begins with "Price-fixing is not an unusual activity for Mitsubishi. 
Mitsubishi companies have been found guilty of anti-trust activities in Canada and the United States for 
anti-competitive act (sic) covering fax paper, televisions and more". The deponent goes on to enumerate 
a number of published articles in U.S. newspapers and trade magazines. A review of the articles 
annexed as exhibits indicates that, they are brief accounts of the status of lawsuits relating to companies 
other than the named defendants and involving products which are not the subject matter of this action. 

<j[ 38 I find that paragraph 13 is irrelevant to a certification motion. The opening sentence of the 
paragraph is incorrect and misleading. There are no references to anti-trust violations involving the 
Mitsubishi companies in Canada. Further, the exhibit does not relate to anti-trust violations involving 
fax paper. Therefore, paragraph 13 of the First Chopik Affidavit is struck. 

tji 39 in paragraph 14 of the Affidavit, the deponent states: ."I, along with prospective class members, 
verily believe that the illegal acts of the defendants resulted in increased costs to myself...". Counsel for 
the defendants suggests that it is improper for the deponent to swear to the belief of other unnamed 
people without stating the basis for the belief. I accept that the words "along with other prospective 
class member" should be excised from the Affidavit. 

% 40 The deponent in paragraph 14 goes on to state that he is in receipt of a press release from the 
Competition Bureau dated July 16, 1996, "in respect to illegal activities described in this 
proceeding." Annexed as an exhibit is a Toronto Sun newspaper summary of a story indicating that a 
completely unrelated company had been ordered to pay a fine after pleading guilty to conspiracy to fix 
prices for thermal fax paper. The newspaper story quotes a Deputy Minister who "estimates" that this 
unrelated company inflated the price of fax paper by about 9%. The Plaintiffs position is that paragraph 
14 and the exhibit attached, are relevant to establishing that the proposed class members sustained 
damages and therefore have a valid cause of action. However, I find that paragraph 14 is 
misleading The exhibit annexed does not relate to the "government's investigation of illegal activities 
in this proceeding". At best, one can conclude that there are other companies involved in price fixing of 
thermal fax paper. However, the issue is whether that is relevant to a certification motion. I find that it 
is not relevant. Therefore paragraph 14 is struck. 

f 41 In paragraph 15, the deponent states his belief in the extent of the damages sustained by the 
proposed class members. He annexes a web site report as the basis for the belief. I am inclined to leave 
this paragraph as it may have some relevance to the issues related to certification. Therefore, this 
paragraph will not be struck from the Affidavit. 

f 42 In paragraph 16, the deponent states that a class action is the only "forum" where prospective 
class members "can obtain monetary damages. He then goes on to state that "fines resulting from 



Competition Bureau prosecutions" are not "distributed back to Canadian purchasers ... rather, these fines 
would go to government -coffers, not the victims of the crime." This paragraph calls for a conclusion at 
law, it is argumentative and perhaps is best placed in a factum. However, the paragraph can be amended 
in such a manner that it could be made relevant to s. 5(1 )(d) of the Class Proceedings Act, 
1992. Therefore, in relation to this paragraph, I grant leave to amend. However, all conclusions of law 
and argument are to be excluded. 

f 43 Paragraph 17 refers to a number of civil actions in the United States in which settlements were 
achieved. Again, these settlements involve different companies than the named defendants. I find that 
this portion of the Affidavit contains information which is not relevant to a certification motion. I 
further find that the deponent does not identify the specific persons he spoke to in forming his 
belief. This paragraph is therefore struck from the Affidavit. 

<|[ 44 Paragraphs 18, 19, 21 and 22 of the Affidavit of Gerald Chopik sworn April 3, 2002 relates to 
an Agreed Statement of Facts in the proceeding Her Majesty The Queen v. Mitsubishi Paper Mills Ltd. 
in the Federal Court of Canada. The Agreed Statement of Facts dated February 12, 1997, which is 
annexed to the Affidavit refers to a pricing agreement which prevented or lessened unduly the 
competition in thermal facsimile paper in Canada. 

<J[45 I find that paragraphs 18, 19, 21 and 22 of the Affidavit may be relevant to a certification 
motion. Therefore, these paragraphs will not be struck. 

f 46 Paragraph 20 states that "retailer staff advised the Plaintiff that the "fax paper" purchased over 
the "period in question were most likely those of the defendants and their guilty co-conspirators". This 
paragraph is deficient in that it does not name the "retailer staff referred to and the words "guilty co­
conspirators" is argumentative. The Plaintiffs may amend this paragraph by naming who are the 
"retailer staff and leaving out the argumentative portion of the sentence. 

% 47 Paragraph 23 refers to other class members who have receipts, "demonstrating that they were 
required to purchase thermal fax paper for the facsimile machines used to support their business 
communications." This paragraph does not indicate how the thermal fax paper they purchased relates to 
the named defendants. The Plaintiff may amend this paragraph, if so advised, to make it relevant to a 
motion for certification. 

% 48 In paragraph 24 of the Affidavit, it quotes an official of the Competition Bureau who states that 
the conspiracy involving thermal fax paper "raised prices by 9 percent". Annexed as an exhibit is a web 
page of a Toronto Sun article dated July 17, 1996, which refers to an unrelated company that pleaded 
guilty to conspiracy to fix the price of thermal fax paper. This paragraph is struck as not beino relevant 
to the certification motion as it does not involve the parties to this action. 

f 49 Paragraph 25 of the Affidavit makes reference to the administration and distribution of damages 
to "indirect purchasers" and likewise refers to "the 'citric' and 'sorbate' class actions". The information in 
this paragraph may be placed in a factum and argued on the motion for certification. However, it is legal 
argument and I would think outside the deponent's knowledge. Counsel for the Plaintiff conceded that 
this matter was best left for argument. Accordingly, this paragraph is struck from the Affidavit. 

31 50 In paragraph 26, the deponent discusses the "Koss court decision" and opines that the "$2,500 
fine for quasi-criminal price maintenance violations is to low ...". The paragraph goes on to provide the 
views of the deponent concerning the legitimacy of the court process in relation to a number of other 
unrelated companies. This paragraph is improper, argumentative and irrelevant to a certification motion, 


