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Court File No.: 00-CV-192059CPA

ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN :
CHARLES BAXTER, SR. AND ELIJAH BAXTER
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA
Defendant

-and -

THE GENERAL SYNOD OF THE ANGLICAN CHURCH OF CANADA
THE MISSIONARY SOCIETY OF THE ANGLICAN CHURCH OF CANADA
THE SYNOD OF THE DIOCESE OF ALGOMA
THE SYNOD OF THE DIOCESE OF ATHABASCA
THE SYNOD OF THE DIOCESE OF BRANDON
THE SYNOD OF THE DIOCESE OF BRITISH COLUMBIA
THE SYNOD OF THE DIOCESE OF CALGARY
THE SYNOD OF THE DIOCESE OF CARIBOO
THE INCORPORATED SYNOD OF THE DIOCESE OF HURON
THE SYNOD OF THE DIOCESE OF KEEWATIN
THE DIOCESE OF MOOSONEE
THE SYNOD OF THE DIOCESE OF WESTMINISTER
THE SYNOD OF THE DIOCESE OF QU’APPELLE
THE DIOCESE OF SASKATCHEWAN
THE SYNOD OF THE DIOCESE OF YUKON
THE COMPANY FOR THE PROPAGATION OF THE GOSPEL IN NEW ENGLAND (also
known as THE NEW ENGLAND COMPANY)
THE PRESBYTARIAN CHURCH IN CANADA
THE TRUSTEE BOARD OF THE PRESBYTERIAN CHURCH IN CANADA
THE FOREIGN MISSION OF THE PRESBYTERIAN CHURCH IN CANADA
BOARD OF HOME MISSIONS AND SOCIAL SERVICES OF THE PRESBYTERIAN
CHURCH IN CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE PRESBYTERIAN CHURCH IN
CANADA
THE UNITED CHURCH OF CANADA
THE BOARD OF HOME MISSIONS OF THE UNITED CHURCH OF CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE UNITED CHURCH OF CANADA
THE METHODIST CHURCH OF CANADA
THE MISSIONARY SOCIETY OF THE METHODIST CHURCH OF CANADA (also known
as THE METHODIST MISSIONARY SOCIETY OF CANADA)
THE CANADIAN CONFERENCE OF CATHOLIC BISHOPS
THE ROMAN CATHOLIC BISHOP OF THE DIOCESE OF CALGARY
THE ROMAN CATHOLIC BISHOP OF KAMLOOPS
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THE ROMAN CATHOLIC BISHOP OF THUNDER BAY
THE ROMAN CATHOLIC ARCHBISHOP OF VANCOUVER
THE ROMAN CATHOLIC BISHOP OF VICTORIA
THE ROMAN CATHOLIC BISHOP OF NELSON
THE CATHOLIC EPISCOPAL CORPORATION OF WHITEHORSE
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE GROUARD-
McLENNAN
THE CATHOLIC ARCHDIOCESE OF EDMONTON
LA DIOCESE DE SAINT-PAUL
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF MACKENZIE
THE ARCHIEPISCOPAL CORPORATION OF REGINA
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF KEEWATIN
THE ROMAN CATHOLIC ARCHIEPISCOPAL CORPORATION OF WINNIPEG
LA CORPORATION ARCHIEPISCOPALE CATHOLIQUE ROMAINE DE SAINT-
BONIFACE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF THE DIOCESE OF SAULT
STE.MARIE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF JAMES BAY
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HALIFAX
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HUDSON’S BAY
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE PRINCE ALBERT
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF PRINCE RUPERT
THE ORDER OF THE OBLATES OF MARY IMMACULATE IN THE PROVINCE OF
BRITISH COLUMBIA
THE MISSIONARY OBLATES OF MARY IMMACULATE — GRANDIN PROVINCE
LES PERES MONTFORTAINS (also known as THE COMPANY OF MARY)
JESUIT FATHERS OF UPPER CANADA
THE MISSIONARY OBLATES OF MARY IMMACULATE — PROVINCE OF ST. JOSEPH
LES MISSIONAIRES OBLATES DE MARIE IMMACULEE (also known as LES
REVERENDS PERES OBLATES DE L'IMMACULEE CONCEPTION DE MARIE)
THE OBLATES OF MARY IMMACULATE, ST. PETER’S PROVINCE
LES REVERENDS PERES OBLATS DE MARIE IMMACULEE DES TERRITOIRES DU
NORD QUEST
LES MISSIONAIRES OBLATS DE MARIE IMMACULEE (PROVINCE DU CANADA —
EST)
THE SISTERS OF SAINT ANNE
THE SISTERS OF INSTRUCTION OF THE CHILD JESUS (also known as THE SISTERS OF
THE CHILD JESUS)
THE SISTERS OF CHARITY OF PROVIDENCE OF WESTERN CANADA
THE SISTERS OF CHARITY (GREY NUNS) OF ST. ALBERT (also known as THE SISTERS
OF CHARITY (GREY NUNS) OF ST. ALBERTA)

THE SISTERS OF CHARITY (GREY NUNS) OF THE NORTHWEST TERRITORIES
THE SISTERS OF CHARITY (GREY NUNS) OF MONTREAL (also known as LES SOEURS
DE LA CHARITE (SOEURS GRISES) DE L’HOPITAL GENERAL DE MONTREAL)

THE GREY SISTERS NICOLET
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THE GRE'Y NUNS OF MANITOBA INC. (also known as LES SGEURS GRISES DU
MANITOBA INC.)
THE SISTERS OF ST. JOSEPH OF SAULT STE. MARIE
LES SOEURS DE SAINT-JOSEPH DE ST-HYACINTHE and INSTITUT DES SOEURS DE
SAINT-JOSEPH DE SAINT-HYACINTHE
LES SCEURS DE L’ASSOMPTION DE LA SAINTE VIERGE (also known as
LES SEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE NICOLET AND THE
SISTERS OF ASSUMPTION)
LES SCEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE L’ ALBERTA
THE DAUGHTERS OF THE HEART OF MARY (also known as LA SOCIETE DES FILLES
DU COEUR DE MARIE and THE DAUGHTERS OF THE IMMACULATE HEART OF
MARY)
MISSIONAR'Y OBLATE SISTERS OF SAINT-BONIFACE (also known as MISSIONARY
OBLATES OF THE SACRED HEART AND MARY IMMACULATE, or LES
MISSIONAIRES OBLATS DE SAINT-BONIFACE)

LES SOEURS DE LA CHARITE D’OTTAWA (SOEURS GRISES DE LA CROIX) (also
known as SISTERS OF CHARITY OF OTTAWA — GREY NUNS OF THE CROSS)
SISTERS OF THE HOLY NAMES OF JESUS AND MARY (also known as THE RELIGIOUS
ORDER OF JESUS AND MARY and LES SOEURS DE JESUS-MARIE)

THE SISTERS OF CHARITY OF ST.VINCENT DE PAUL OF HALIFAX (also known as THE
SISTERS OF CHARITY OF HALIFAX)
LES SOEURS DE NOTRE DAME AUXILIATRICE
LES SEURS DE ST. FRANCOIS D’ASSISE
SISTERS OF THE PRESENTATION OF MARY (SCEURS DE LA PRESENTATION DE
MARIE)

THE BENEDICTINE SISTERS

INSTITUT DES SCEURS DU BON CONSEIL
IMPACT NORTH MINISTRIES

THE BAPTIST CHURCH IN CANADA
Third Parties

MOTION RECORD OF THE ATTORNEY GENERAL OF CANADA
(on motion to strike the Affidavit of Donald Outerbridge)

Department of Justice
Bank of Canada Building
234 Wellington Street
East Tower, Room 1001
Ottawa, Ontario

K1A OH8

Per:  Paul Vickery
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TO:

Tel:  (613) 948-1483
Fax: (613)941-5879
LSUC No.: 17196T

paul.vickery(@justice.gc.ca
Counsel for the Defendant, The Attorney General of
Canada

Merchant Law Group

Barristers & Solicitors

#100 - Saskatchewan Drive Plaza
2401 Saskatchewan Drive
Regina, Saskatchewan

S4P 4HS

Attention: Mr. Anthony Merchant, Q.C.

Tel.: (306) 359-7777
Fax: (306) 522-3299



S | _— —

r

| |

TAB

1.

INDEX

Notice of Motion of the Attorney General of Canada

PAGE



- .

| ~B ] - o] ——

—_—

i

r_

Court File No.: 00-CV-192059CPA
ONTARIO
SUPERIOR COURT OF JUSTICE

BETWEEN:
CHARLES BAXTER, SR. AND ELIJAH BAXTER
Plaintiffs

-and -

THE ATTORNEY GENERAL OF CANADA
Defendant

-and -

THE GENERAL SYNOD OF THE ANGLICAN CHURCH OF CANADA
THE MISSIONARY SOCIETY OF THE ANGLICAN CHURCH OF CANADA
THE SYNOD OF THE DIOCESE OF ALGOMA
THE SYNOD OF THE DIOCESE OF ATHABASCA
THE SYNOD OF THE DIOCESE OF BRANDON
THE SYNOD OF THE DIOCESE OF BRITISH COLUMBIA
THE SYNOD OF THE DIOCESE OF CALGARY
THE SYNOD OF THE DIOCESE OF CARIBOO
THE INCORPORATED SYNOD OF THE DIOCESE OF HURON
THE SYNOD OF THE DIOCESE OF KEEWATIN
THE DIOCESE OF MOOSONEE
THE SYNOD OF THE DIOCESE OF WESTMINISTER
THE SYNOD OF THE DIOCESE OF QU’APPELLE
THE DIOCESE OF SASKATCHEWAN
THE SYNOD OF THE DIOCESE OF YUKON
THE COMPANY FOR THE PROPAGATION OF THE GOSPEL IN NEW ENGLAND (also
known as THE NEW ENGLAND COMPANY)
THE PRESBYTARIAN CHURCH IN CANADA
THE TRUSTEE BOARD OF THE PRESBYTERIAN CHURCH IN CANADA
THE FOREIGN MISSION OF THE PRESBYTERIAN CHURCH IN CANADA
BOARD OF HOME MISSIONS AND SOCIAL SERVICES OF THE PRESBYTERIAN
CHURCH IN CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE PRESBYTERIAN CHURCH IN
CANADA
THE UNITED CHURCH OF CANADA
THE BOARD OF HOME MISSIONS OF THE UNITED CHURCH OF CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE UNITED CHURCH OF CANADA
THE METHODIST CHURCH OF CANADA
THE MISSIONARY SOCIETY OF THE METHODIST CHURCH OF CANADA (also known
as THE METHODIST MISSIONARY SOCIETY OF CANADA)
THE CANADIAN CONFERENCE OF CATHOLIC BISHOPS
THE ROMAN CATHOLIC BISHOP OF THE DIOCESE OF CALGARY
THE ROMAN CATHOLIC BISHOP OF KAMLOOPS



I 2 T - W W 1N

]

-2.

THE ROMAN CATHOLIC BISHOP OF THUNDER BAY
THE ROMAN CATHOLIC ARCHBISHOP OF VANCOUVER
THE ROMAN CATHOLIC BISHOP OF VICTORIA
THE ROMAN CATHOLIC BISHOP OF NELSON
THE CATHOLIC EPISCOPAL CORPORATION OF WHITEHORSE
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE GROUARD-
McLENNAN
THE CATHOLIC ARCHDIOCESE OF EDMONTON
LA DIOCESE DE SAINT-PAUL
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF MACKENZIE
THE ARCHIEPISCOPAL CORPORATION OF REGINA
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF KEEWATIN
THE ROMAN CATHOLIC ARCHIEPISCOPAL CORPORATION OF WINNIPEG
LA CORPORATION ARCHIEPISCOPALE CATHOLIQUE ROMAINE DE SAINT-
BONIFACE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF THE DIOCESE OF SAULT
STE.MARIE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF JAMES BAY
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HALIFAX
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HUDSON’S BAY
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE PRINCE ALBERT
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF PRINCE RUPERT
THE ORDER OF THE OBLATES OF MARY IMMACULATE IN THE PROVINCE OF
BRITISH COLUMBIA
THE MISSIONARY OBLATES OF MARY IMMACULATE — GRANDIN PROVINCE
LES PERES MONTFORTAINS (also known as THE COMPANY OF MARY)
JESUIT FATHERS OF UPPER CANADA
THE MISSIONARY OBLATES OF MARY IMMACULATE — PROVINCE OF ST. JOSEPH
LES MISSIONAIRES OBLATES DE MARIE IMMACULEE (also known as LES
REVERENDS PERES OBLATES DE L’IMMACULEE CONCEPTION DE MARIE)
THE OBLATES OF MARY IMMACULATE, ST. PETER’S PROVINCE
LES REVERENDS PERES OBLATS DE MARIE IMMACULEE DES TERRITOIRES DU
NORD OUEST
LES MISSIONAIRES OBLATS DE MARIE IMMACULEE (PROVINCE DU CANADA —
EST)
THE SISTERS OF SAINT ANNE
THE SISTERS OF INSTRUCTION OF THE CHILD JESUS (also known as THE SISTERS OF
THE CHILD JESUS)
THE SISTERS OF CHARITY OF PROVIDENCE OF WESTERN CANADA
THE SISTERS OF CHARITY (GREY NUNS) OF ST. ALBERT (also known as THE SISTERS
OF CHARITY (GREY NUNS) OF ST. ALBERTA)

THE SISTERS OF CHARITY (GREY NUNS) OF THE NORTHWEST TERRITORIES
THE SISTERS OF CHARITY (GREY NUNS) OF MONTREAL (also known as LES SOEURS
DE LA CHARITE (SOEURS GRISES) DE L’HOPITAL GENERAL DE MONTREAL)

THE GREY SISTERS NICOLET



-3-

THE GREY NUNS OF MANITOBA INC. (also known as LES SCEURS GRISES DU
MANITOBA INC.)
THE SISTERS OF ST. JOSEPH OF SAULT STE. MARIE
LES SOEURS DE SAINT-JOSEPH DE ST-HYACINTHE and INSTITUT DES SOEURS DE
SAINT-JOSEPH DE SAINT-HY ACINTHE
LES SCEURS DE L’ASSOMPTION DE LA SAINTE VIERGE (also known as
LES SEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE NICOLET AND THE
SISTERS OF ASSUMPTION)
LES SCEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE L’ALBERTA
THE DAUGHTERS OF THE HEART OF MARY (also known as LA SOCIETE DES FILLES
DU COEUR DE MARIE and THE DAUGHTERS OF THE IMMACULATE HEART OF
MARY)
MISSIONARY OBLATE SISTERS OF SAINT-BONIFACE (also known as MISSIONARY
OBLATES OF THE SACRED HEART AND MARY IMMACULATE, or LES
MISSIONAIRES OBLATS DE SAINT-BONIFACE)

LES SOEURS DE LA CHARITE D’OTTAWA (SOEURS GRISES DE LA CROIX) (also
known as SISTERS OF CHARITY OF OTTAWA — GREY NUNS OF THE CROSS)
SISTERS OF THE HOLY NAMES OF JESUS AND MARY (also known as THE RELIGIOUS
ORDER OF JESUS AND MARY and LES SOEURS DE JESUS-MARIE)

THE SISTERS OF CHARITY OF ST.VINCENT DE PAUL OF HALIFAX (also known as THE
SISTERS OF CHARITY OF HALIFAX)
LES SOEURS DE NOTRE DAME AUXILIATRICE
LES SCEURS DE ST. FRANCOIS D’ASSISE
SISTERS OF THE PRESENTATION OF MARY (SGEURS DE LA PRESENTATION DE
MARIE)

THE BENEDICTINE SISTERS

INSTITUT DES S(EURS DU BON CONSEIL
IMPACT NORTH MINISTRIES

THE BAPTIST CHURCH IN CANADA
Third Parties

NOTICE OF MOTION OF THE ATTORNEY GENERAL OF CANADA
(on motion to strike the Affidavit of Donald Outerbridge)

The Defendant, the Attorney General of Canada, will make a motion to the Honourable Mr.

Justice Winkler on August 29, 2006 or as soon after that time as the motion can be heard, at 393

University Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: Oral hearing.
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THE MOTION IS FOR:

1. An Order striking out the Affidavit of Donald I. M. Outerbridge either in its

entirety or portions thereof as indicated in paragraphs 9, 10, 11, 12, 13, and 14 of

the factum of the Attorney General of Canada;

2. Costs of this motion; and

3. Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1. Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, ss. 4.06(2), 25.11 and

39.01(4).

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion:

1. Such evidence as counsel may advise and this Honourable Court may permit.

Department of Justice
Bank of Canada Building
234 Wellington Street
East Tower, Room 1001
Ottawa, Ontario

K1A OH8

Per:  Paul Vickery

Tel:  (613) 948-1483
Fax: (613) 941-5879
LSUC No.: 17196T

paul.vickery({@justice.gc.ca
Counsel for the Defendant, The Attorney General of
Canada
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TO:

Merchant Law Group

Barristers & Solicitors

#100 -~ Saskatchewan Drive Plaza
2401 Saskatchewan Drive
Regina, Saskatchewan

S4P 4HK

Attention: Mr. Anthony Merchant, Q.C.

Tel.: (306)359-7777
Fax: (306) 522-3299
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THE COMPANY FOR THE PROPAGATION OF THE GOSPEL IN NEW ENGLAND
(also known as THE NEW ENGLAND COMPANY)
THE PRESBYTARIAN CHURCH IN CANADA
THE TRUSTEE BOARD OF THE PRESBYTERIAN CHURCH IN CANADA
THE FOREIGN MISSION OF THE PRESBYTERIAN CHURCH IN CANADA
BOARD OF HOME MISSIONS AND SOCIAL SERVICES OF THE PRESBYTERIAN
CHURCH IN CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE PRESBYTERIAN CHURCH IN
CANADA
THE UNITED CHURCH OF CANADA
THE BOARD OF HOME MISSIONS OF THE UNITED CHURCH OF CANADA
THE WOMEN’S MISSIONARY SOCIETY OF THE UNITED CHURCH OF
_ CANADA
THE METHODIST CHURCH OF CANADA
THE MISSIONARY SOCIETY OF THE METHODIST CHURCH OF CANADA (also
known as THE METHODIST MISSIONARY SOCIETY OF CANADA)
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THE CANADIAN CONFERENCE OF CATHOLIC BISHOPS
THE ROMAN CATHOLIC BISHOP OF THE DIOCESE OF CALGARY
THE ROMAN CATHOLIC BISHOP OF KAMLOOPS
THE ROMAN CATHOLIC BISHOP OF THUNDER BAY
THE ROMAN CATHOLIC ARCHBISHOP OF VANCOUVER
THE ROMAN CATHOLIC BISHOP OF VICTORIA
THE ROMAN CATHOLIC BISHOP OF NELSON
THE CATHOLIC EPISCOPAL CORPORATION OF WHITEHORSE
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE GROUARD-
McLENNAN
THE CATHOLIC ARCHDIOCESE OF EDMONTON
LA DIOCESE DE SAINT-PAUL
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF MACKENZIE
THE ARCHIEPISCOPAL CORPORATION OF REGINA
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF KEEWATIN
THE ROMAN CATHOLIC ARCHIEPISCOPAL CORPORATION OF WINNIPEG
LA CORPORATION ARCHIEPISCOPALE CATHOLIQUE ROMAINE DE SAINT-
BONIFACE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF THE DIOCESE OF
SAULT STE.MARIE
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF JAMES BAY
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HALIFAX
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF HUDSON’S BAY
LA CORPORATION EPISCOPALE CATHOLIQUE ROMAINE DE PRINCE
ALBERT
THE ROMAN CATHOLIC EPISCOPAL CORPORATION OF PRINCE RUPERT
THE ORDER OF THE OBLATES OF MARY IMMACULATE IN THE PROVINCE
OF BRITISH COLUMBIA
THE MISSIONARY OBLATES OF MARY IMMACULATE — GRANDIN PROVINCE
LES PERES MONTFORTAINS (also known as THE COMPANY OF MARY)
JESUIT FATHERS OF UPPER CANADA
THE MISSIONARY OBLATES OF MARY IMMACULATE — PROVINCE OF ST.
. JOSEPH
LES MISSIONAIRES OBLATES DE MARIE IMMACULEE (also known as LES
REVERENDS PERES OBLATES DE L’IMMACULEE CONCEPTION DE MARIE)
THE OBLATES OF MARY IMMACULATE, ST. PETER’S PROVINCE
LES REVERENDS PERES OBLATS DE MARIE IMMACULEE DES TERRITOIRES
DU NORD OUEST
LES MISSIONAIRES OBLATS DE MARIE IMMACULEE (PROVINCE DU
CANADA - EST)
THE SISTERS OF SAINT ANNE
THE SISTERS OF INSTRUCTION OF THE CHILD JESUS (also known as THE
SISTERS OF THE CHILD JESUS)
THE SISTERS OF CHARITY OF PROVIDENCE OF WESTERN CANADA
THE SISTERS OF CHARITY (GREY NUNS) OF ST. ALBERT (also known as THE
SISTERS OF CHARITY (GREY NUNS) OF ST. ALBERTA)
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THE SISTERS OF CHARITY (GREY NUNS) OF THE NORTHWEST TERRITORIES
THE SISTERS OF CHARITY (GREY NUNS) OF MONTREAL (also known as LES
SOEURS DE LA CHARITE (SOEURS GRISES) DE L’'HOPITAL GENERAL DE
MONTREAL)

THE GREY SISTERS NICOLET
THE GREY NUNS OF MANITOBA INC. (also known as LES S(EURS GRISES DU
MANITOBA INC.)

THE SISTERS OF ST. JOSEPH OF SAULT STE. MARIE
LES SOEURS DE SAINT-JOSEPH DE ST-HYACINTHE and INSTITUT DES
SOEURS DE SAINT-JOSEPH DE SAINT-HYACINTHE
LES SEURS DE L’ ASSOMPTION DE LA SAINTE VIERGE (also known as
LES SGEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE NICOLET AND
THE SISTERS OF ASSUMPTION)

LES SCEURS DE L’ASSOMPTION DE LA SAINTE VIERGE DE L’ALBERTA
THE DAUGHTERS OF THE HEART OF MARY (also known as LA SOCIETE DES
FILLES DU COEUR DE MARIE and THE DAUGHTERS OF THE IMMACULATE
HEART OF MARY)

MISSIONARY OBLATE SISTERS OF SAINT-BONIFACE (also known as
MISSIONARY OBLATES OF THE SACRED HEART AND MARY IMMACULATE,
or LES MISSIONAIRES OBLATS DE SAINT-BONIFACE)

LES SOEURS DE LA CHARITE D’OTTAWA (SOEURS GRISES DE LA CROIX)
(also known as SISTERS OF CHARITY OF OTTAWA — GREY NUNS OF THE
CROSS)

SISTERS OF THE HOLY NAMES OF JESUS AND MARY (also known as THE
RELIGIOUS ORDER OF JESUS AND MARY and LES SOEURS DE JESUS-MARIE)
THE SISTERS OF CHARITY OF ST.VINCENT DE PAUL OF HALIFAX (also known
as THE SISTERS OF CHARITY OF HALIFAX)

LES SOEURS DE NOTRE DAME AUXILIATRICE
LES SCEURS DE ST. FRANCOIS D’ASSISE
SISTERS OF THE PRESENTATION OF MARY (SEURS DE LA PRESENTATION
DE MARIE), THE BENEDICTINE SISTERS, INSTITUT DES SGEURS DU BON
CONSEIL, IMPACT NORTH MINISTRIES, THE BAPTIST CHURCH IN CANADA

Third Parties

FACTUM OF THE ATTORNEY GENERAL OF CANADA
(on motion to strike the Affidavit of Donald Outerbridge)
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PART I - FACTS AND OVERVIEW

1. The Attorney General of Canada seeks an order striking the affidavit of Donald L

M. Outerbridge, sworn on August 8, 2006 (‘“Outerbridge Affidavit” or

“Affidavit”).

Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, ss.
4.06(2), 25.11, and 39.01(4), TAB 1

PART II - ISSUES

2. Should this Court strike the Outerbridge Affidavit; either in its entirety or portions
thereof, on the ground that the Affidavit does not conform to the Rules of Civil Procedure
and offends the best evidence rule, in that Mr. Outerbridge is not the proper affiant of the

information in his affidavit?

PARTS III - STATEMENT OF LAW

3. Pursuant to Rule 25.11 of the Rules of Civil Procedure, the Court may strike out
or expunge all or part of a document on the ground that the document:

(a) is scandalous, frivolous or vexatious; or

(b) is an abuse of the process of the court.

Ontario Rules of Civil Procedure, RR.O. 1990, Reg. 1994, s. 25.11, TAB
1
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4. Rules 4.06(2) and 39.01(4) govern the contents of affidavits. Pursuant to Rule
4.06(2), an affidavit must be confined to the statement of facts within the personal
knowledge of the deponent or to other evidence that the deponent could give if testifying
as a witness in court, except where the rules provide otherwise. Pursuant to Rule
39.01(4), affidavits on a motion may contain statements of the deponent’s information

and belief if the source of the information and the fact of the belief are specified in the

affidavit.

Ontario Rules of Civil Procedure, R.R.0. 1990, Reg. 1994, ss. 4.06(2) and
39.01(4), TAB 1

5. In Chopik v. Mitsubishi Paper Mills Ltd., Shaughnessy, J. has summarized the

principles related to affidavits as follows:

e An affidavit should not contain improper hearsay, argument and irrelevant
information. Legal argument and submissions are not proper for affidavits, are

superfluous and should be struck;

e Offensive allegations made for the purposes of prejudicing another party and

inflammatory rhetoric directed at a party are scandalous and should also be

struck;

 Where it is clear at law that evidence is inadmissible, to leave the evidence on the
record is embarrassing and prejudicial to the fair hearing of the motion or

application. A party should not be put to the needless expenditure of time and
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resources in responding to evidence which can have no impact on the outcome of

the proceeding; and

e The fact that the action is a proposed class proceeding has no bearing on the
analysis. It is not an objective of the Class Proceedings Act, 1992 to modify or
abridge the traditional rules of practice and pleading.

Chopik v. Mitsubishi Paper Mills Ltd., [2002] O.J. No. 2780 (S.C.].), para.
26, TAB2
See also:

Canadian Blood Services v. Freeman, [2004] O.J. No. 4519 (S.C.J)
(Master Beadouin), TAB 3

Csak v. Mokos, [1995] O.J. No. 4027 (C.J. (Gen. Div.)) (Master Clark);
aff’d on the issue of the affidavit [1996] O.J. No. 2338 C.J. (Gen. Div.))
(Simmons, J.), TAB 4

PART 1V - ARGUMENT

6. The Outerbridge Affidavit does not comply with the Ontario Rules of Civil
Procedure. Accordingly, this Court should expunge, disregard or give no weight to those
portions of the Outerbridge Affidavit which are improper and contrary to the rules
regarding affidavit evidence. In addition, Mr. Outerbridge is not a suitable deponent

because he almost entirely lacks personal knowledge of the matters to which he deposes

in his affidavit.

7. The Affidavit is subject to attack on a number of grounds. It contains statements

which are irrelevant to the issue before this Court; irrelevant statements which are
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inflammatory and amount to an abuse on the process of the court; statements based on
hearsay; statements based on information and belief without the sources of the
information indicated; and statements which amount to personal opinions of the deponent

as well as conclusions and argument.

8. Many of the paragraphs and statements in the Affidavit are offensive on more
than one ground, such as relevance, opinion, hearsay and lack of source of the

information.

9. The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they contain personal opinions of the deponent: 18, 19
(first 5 sentences), 20 (2™ sentence), 22 (1% sentence), 23 (1% and last sentence), 24 (2™
sentence), 25, 26 (1% sentence), 27, 29-32, 34, 38, 39, 40 (last 3 sentences), 41, 43, 45, 46
(4th and last sentence), 47, 48, 51, 52, 54, 55 (1% and last sentence), 56 (first 2 sentences),
57-61, 62 (1* sentence), 63 (1* and 5™ sentence), 65, 67, 69, 70, 72, 77, 78 (1%, 2™ and
4™ sentence), 79 (1%, 3, 4™ and last 2 sentences), 80, 81 (1 sentence), 82 (2" sentence),

83-88, 90, and 91.

10.  The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they contain argument or conclusions (legal or
otherwise): 7-9, 19, 31, 32 (S'd sentence), 34, 40 (last 3 sentences), 41 (first 2 sentences),
43, 44 (last sentence), 45, 57 (last sentence), 59, 60, 65 (last sentence), 69, 77 (last
sentence), 78 (2" and last sentence), 79 (last sentence), 80, 81, 82 (2" sentence), 87 (last

sentence), and 91.
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11.  The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they fail to provide the source of the information: 8,
11-18, 19 (last sentence), 20 (last sentence), 21-25, 26 (2™ and 3™ sentence), 27-33, 35-

37, 39, 41 (last 2 sentences), 43, 44, 46-59, 61-64, 65 (2™ sentence), 66, 67 (1% sentence),

70, 72-76, 79, 81-83, and 87.

12.  The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they amount to hearsay: 15 (2", 3™ and 7™ sentence),
16, 20, 27, 28, 35 (1* sentence), 36 (2™ sentence), 37, 40, 45 (3" sentence), 48 (3™

sentence), 71, 72 (1% sentence), and 83 (2™ sentenc;e).

13."  The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they contain irrelevant statements: 12-19, 20 with
Exhibits, 21-26, 27 with Exhibits, 28-32, 35, 36, 38, 39, 40 with Exhibits, 41-44, 46, 47,

49, 50-53, 54, 56, 57-70, 71 with Exhibits, 72-73, 76, 78, 79, 81-84, 87-89 and 91.

14.  The following paragraphs or portions of paragraphs ought to be struck out or
given no weight on the ground that they contain irrelevant statements which are also
inflammatory and are thus an abuse on the process of the court: 24, 33, 35 (2™ sentence),

37, 38, (1% sentence), 48, 67 (2™ sentence), 77, 80, 85, 86, 87 (1" sentence), 88 (1%

sentence), and 90.

15.  Below is a more detailed discussion of the some of the problems which the above-

referenced paragraphs raise, by categories of grounds listed above.
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(a) Affidavits must be confined to statements of fact — expressions of opinion,

argnment and illegal submissions ought to be struck out

16.  The following paragraphs and statements should be struck out as they constitute
opinion, argument or conclusions (legal and otherwise) as opposed to fact, contrary to

Rule 4.06(2).

17.  In paragraph 7, Mr. Outerbridge states why the evidence is being provided by

way of “information and belief” is necessary. This is argument.

18.  Paragraph 8 provides an argument as to why Mr. Outerbridge is the proper

deponent.

19.  Paragraph 9 sets out reasons why the form of the Outerbridge Affidavit does not

comply with Rule 39.01 of the Rules of Civil Procedure. This amounts to argument.

20.  In paragraph 18, the statement “...this recognition of our work regarding First
Nations seems to result in additional clients coming to our firm” is clearly opinion and a
conclusion which is for the Court to draw. It is also irrelevant and has no probative

value.

21.  Paragraph 19 is a mix of opinion and advocacy or argument, and speculation
about the mental states of others. For example, “Residential School litigation became a
crusade for many lawyers...” and “MLG saw a huge injustice...” and “MLG lawyers

cared...”.
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22.  The further statement that “Prosecuting claims was expensive for MLG because
MLG represented such a large number of Residential School clients...” lacks foundation
because there has been no positive (or admissible) statement about how many residential

school clients MLG actually had at any given time.

23.  In paragraph 22, the statement that “... MLG offices...tend not to be in locations

which would be off putting to First Nations people” is an opinion.

24.  In paragraph 23, the statements “The determination of MLG on behalf of First
Nations people is also noted by the First Nations community” and “....Being available

helped earn our client’s trust™ are again Mr. Outerbridge’s personal opinions.

25. Paragraphs 24, 41, 69 and 91 set out Mr. Outerbridge’s opinions about the
impact of MLG on the negotiations, the Government’s decision to negotiate a settlement,
and’the factors which lead to the settlement. These paragraphs contain expressions of
opinion, argument and illegal submissions, and all offend Rule 4.06(2). They are

inflammatory and an abuse on the process of the Court, thereby offending Rule 25.11(b)

and (c).

Canadian Blood Services v. Freeman, supra, para. 18, TAB 3

Csak v. Mokos, supra, para. 26, TAB 4

26.  Similarly, in paragraph 24, the statement “... We believe maintaining the pressure
of litigation by thousands of victims was a fundamental reason why...” and in paragraph

25, the statement “...in the view of MLG...” are opinions and, moreover, they are not even
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the deponent’s opinions. They are expressions of opinion and statements of belief of

some unidentified persons.

27. Statements such as the one in paragraph 24 (“We believe...”) also contravene
the requirement that affidavits be drawn in the first person. Furthermore, since Mr.
Outerbridge cannot depose to the number of clients MLG represented or the litigation
activities which MLG has undertaken, he has not established that there was “litigation by

thousands of victims”.

28.  In paragraphs 29, 30, and 31, statements such as “MLG has represented
approximately half of all Residential School survivors...” lack foundation because there is
no statement of fact about the total number of IRS claims (para. 29). They are a mere

opinion.

29.  In paragraph 30, the statement “... MLG has issued more than half of the claims

...in...Alberta...[and]...Saskatchewan.” lacks foundation and therefore is mere opinion.

30.  Paragraph 31 is both an opinion and conclusion. Rather than setting out the
actual litigation work that MLG has done, Mr. Quterbridge infers it by showing how
much the salaries of Justice lawyers were in Saskatchewan. The actual. litigation work

which MLG has done in Saskatchewan and elsewhere ought not to be inferred in this

manner.

31.  In paragraph 33, the statements “The Government...made it very difficult to

bring cases to a conclusion.” and “The government would delay proceedings and make it
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very difficult for our clients, as well as making it expensive and difficult for us as a law

firm” are opinions as well as irrelevant statements which are also inflammatory.

32.  Paragraphs 34-37 amount to a personal opinion, are largely inflammatory and

are also entirely irrelevant. Paragraph 34 also amounts to a conclusion which is for the

Court to draw.

33.  Paragraph 40 contains an opinion which Mr. Outerbridge has formed from

reading newspaper articles.
34, Paragraph 43 contains argument.

35.  In paragraph 45, Mr. Outerbridge is purporting to give a legal opinion on the
litigation risks faced by residential schools plaintiffs. He is not qualified to do so and

there is no source for this opinion or belief.

36.  Paragraph 47 expresses Mr. Outerbridge’s opinion about MLG’s ability to
pressure the government and influence the judiciary through the media. It is also

argument and inflammatory, and lacks any evidentiary foundation.

37.  Paragraph 48 is largely vague and contains a multitude of expressions of opinion
and argument as well as conclusions. The statement “Our sense was that they [Baxter
National Consortium] also were doing...” expresses an opinion on behalf of others. No

source of this information is provided.
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38.  Paragraph 52 expresses an opinion regarding the nature of the settlement. In the
same paragraph, the statement “It is common in resolving class disputes for a great deal

of time and effort to go into discussions and negotiations...” is also an expression of a

personal view.
39.  Paragraph 54 cxpresses a personal opinion regarding risk.

40.  The statements in paragraph 55 that “The BNC did an excellent job in the
discussions with the Federal Government...” and in paragraph 57 that “Work by the
BNC was also important.”, “The success by the BNC in Cloud was profound in its
impact.”, and “The good work by the BNC... was influential.” as well as paragraph 58
express Mr. Outerbridge’s personal opinion as to the effectiveness of the Baxter National
Consortium (“BNC”). The statement “Our lawyers... also took part meaningfully in the
Alberta case management process.” is also an expression of Mr. Quterbridge’s personal

view.

41.  Paragraphs 59 and 60 contain opinion about fairness of compensation to lawyers
and is argument, not fact. In addition, the second sentence in paragraph 59 (“MLG

lawyers who attended the discussions not only think...”) expresses a view of others

without providing the source.

42.  In paragraph 63, Mr. Outerbridge purports to express a legal opinion on the type

of a Saskatchewan case.
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43.  Paragraph 68 is an opinion and a speculation as to the type of information which

will be put before the Saskatchewan court in September.

44.  Paragraph 69 expresses Mr. Outerbridge’s opinion on the contributions of the

BNC and MLG to the settlement negotiations.

45.  In paragraphs 78 and 82, Mr. Outerbridge again expresses a personal view as to

reasons for which many partners and lawyers left MLG. In addition, paragraph 82 also

contains hearsay.
46.  Paragraphs 83 and 84 amount to an opinion.

47. In paragraph 85, Mr. Outerbridge expresses an opinion on the impact of the

negotiations on residential school survivors.

48.  In paragraph 87, the statement that “Most survivors did not opted [sic] for that

process because of limits on payouts and... of the ADR program...” professes to speak

on behalf of the survivors and their state of mind when choosing not to proceed to the

ADR.

49.  The statements in paragraph 87 which refer to the structural weaknesses of the

Dispute Resolution are opinion.

50. In paragraph 90, Mr. Outerbridge expresses an opinion on the effectiveness of
Mr. Phil Fontaine in his role as advocate for fairness and justice, the extent of his

influence on the Prime Minister, and his impact on the negotiations.
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(b) No source of information provided

51.  Rule 39.01(4) requires that an affidavit in support of a motion should be based on
the deponent’s personal knowledge. Where the statements are not based on the
deponent’s personal knowledge, the source of the information and the fact of the belief

should be included.

Canadian Blood Services v. Freeman, supra, para. 19, TAB 3

See also Chopik v. Mitstubishi Paper Mills, supra, TAB 2

52.  Itis also improper for the deponent to swear to the belief of other unnamed people

without stating the basis for the belief.

Chopik, supra, para. 39, TAB 2

53.  In the face of an objection being taken, the Court may not waive this irregularity.

Canadian Blood Services v. Freeman, supra, para. 19, TAB 3

54. Paragraph 9 sets out reasons why the form of the Outerbridge Affidavit does not

comply with Rule 39.01 of the Rules of Civil Procedure:

...Where a paragraph of this my affidavit is on information and belief, the
paragraph will end with the number or numbers of the lawyers by whom I
am informed with respect to some of the information in that paragraph...

[Emphasis added]
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55.  This is unacceptable for a number of reasons, including:

(a) Where there are multiple statements in a paragraph, it cannot be determined
which statements are based on information and belief and which are based on

personal knowledge; and

(b) Where there are multiple sources listed, it is not possible to determine which

statement is attributable to which source.

56. For these reasons alone, paragraphs 12-16, 23, 26, 32, 33, 36, 37, 43, 46-48, 55-

59, 62, 63, 70, 79, and 81 should be struck out as offending Rule 39.01(4).

57.  Additional paragraphs listed in paragraph 11 of this factum ought to be struck out
or given no weight because they cite no source of information whatsoever. These
paragraphs are: 8, 11, 18, 19 (last sentence), 20 (last sentence), 21, 22, 24, 25, 27-31, 35,
39, 41 (last 2 sentences), 44, 45, 49-54, 61, 64, 65 (Z"d sentence), 66, 67 (1% sentence),

72-76, 82, 83, and 87.

58.  These paragraphs (as listed in paragraph 57 above) do not state the source of Mr.
Outerbridge’s information and belief. ‘ Mr. Outerbridge can only have very limited
personal knowledge as the Executive Director of MLG since 1993. He has provided no
information on his duties as the Executive Director or how he has gained the personal
knowledge that he professes to have. There is no basis on which to conclude that many
of these statements are within his personal knowledge. For these reasons, those

paragraphs should be struck.
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59.  In paragraph 28, no source is cited for the statement that “On November 20,
2006, we had 8,099 Residential School client files”. Furthermore, what is missing from
the affidavit is the number of clients MLG had at May 30, 2005. Besides, the year 2006

in the date is clearly incorrect.

60.  The statement in paragraph 35 that “According to press reports...” is not
admissible and there is no source. It is also hearsay.
61.  The statement in paragraph 41 that “We are continuing to conduct Examinations

for Discovery, moving cases to pre-trial and trial, dealing in ADR.“ lacks a source. The

remainder of the paragraph is an opinion.
62.  Paragraph 44 must be based on information and belief but no source is stated.

63.  Paragraphs 49-54 make references to the proposed settlement but the Settlement

Agreement itself is not itself referenced as the source of the information in these

paragraphs.

64. The statements in paragraph 61 require a source or otherwise they constitute an

opinion.
65.  There is no source provided in the assertions contained in paragraphs 64 and 76.

66.  In Paragraph 65, no source is cited for the statement “We have been advised that

the full materials...”.
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67. In paragraph 83, Mr. Outerbridge deposes that “... MLG has been many lawyers
and even partners leave the firm, citing to me that their main reasons for leaving the firm

was...” No sources of this information are provided.

(c) Hearsay
68.  An affidavit must not contain hearsay except as allowed by rule 39.01(4).

Csak v. Mokos, supra, para. 8 (per Master Clark), TAB 4

69.  The Outerbridge Affidavit contains many instances of hearsay combined with
personal opinions and assertions lacking any foundation. The test for admission of
hearsay has not been met in that Mr. OQuterbridge would not be able to offer this evidence
in court, leaving no principled basis for the admission into evidence of these statements

and offending Rule 4.06(2) of the Ontario Rules of Civil Procedure.

70. Furthermore, the Outerbridge Affidavit is drafted in such a way that it is
impossible to distinguish between what was within the deponent’s personal knowledge
and what information he had received from another. Mr. Outerbridge has failed to

identify what events he had personally witnessed and about which ones he had been told.

Csak v. Mokos, supra, paras. 13-14 (per Master Clark), TAB 4
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71. In Csak v. Mokos, Master Clark held that this particular hearsay fault ran
throughout the affidavit and rendered it useless as evidence. The Court struck out the

affidavit in its entirety on that ground alone.

Csak v. Mokos, supra, para. 14, TAB 4

72.  The following paragraphs should be struck out or given no weight as they

constitute such hearsay.

73.  In paragraph 15, the statements referring to what was said by one of the Chiefs,

two band council members, and Patrick Alberts, apart from being irrelevant, are hearsay.

74. In paragraph 16, the following statement contains hearsay and is irrelevant:
“..A number of individuals in First Nations institutions, band offices, healing centers,
were known to us to be recommending that individuals with Residential School Claims

contact our firm.”

75.  The reference in paragraphs 36 and 37 to what a government lawyer said in
court and how the judge responded are hearsay. The statements are also inflammatory

and irrelevant.

76.  Paragraph 45 contains hearsay in the statement that “... many in the legal
profession and government asserted that there was no legal foundation for ‘Residential
School claim’.” In addition, it expresses an opinion. No source of this information is

provided and the statement is itrelevant.



= —12 N .

t

I8 t 3

20

77.  The reference in paragraph 72 to the government insisting on a “settlement
involving many unusual factors and placing unusual burdens” is a mix of hearsay,

opinion and an assertion lacking any source. It is also irrelevant.

78.  All of the paragraphs (20, 27, 28, 35, 40, and 71) which rely on the information
from the media are also impermissible hearsay. They are not being referred to for the
proposition that the media published certain information but for the actual truth of the
contents of the articles and as such are inadmissible. Both the statements in the affidavit

and the exhibits ought to be struck.

(d) Statements irrelevant to the issues before the Court

79.  The vast majority of the affidavit speaks to matters which are entirely irrelevant to
and have no bearing on the issues before the Court. The following paragraphs or portions
of paragraphs ought to be struck out or given no weight on the ground that they contain
irrelevant statements: 12-19, 20 with Exhibits, 21-26, 27 with Exhibits, 28-32, 35, 36, 38,
39, 40 with Exhibits, 41-44, 46, 47, 49-54, 56-70, 71 with Exhibits, 72-73, 76, 78, 79, 81-

84, 87-89, and 91.

80.  Furthermore, the following paragraphs or portions of paragraphs ought to be
struck out or given no weight on the ground that they contain irrelevant statements which
are also inflammatory and are thus an abuse on the process of the court: 24, 33, 35 (2“d

sentence), 37, 38 (1% sentence), 48, 67 (2" sentence), 77, 80, 85, 86, 87 (1* sentence), 88

(1* sentence), and 90.
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81. In particular, paragraph 13 describing Mr. Merchant’s family members’
involvement in the Government, and various positions they have held in various

provincial and federal governments are not even remotely related to the issues before this

Court.

82. -Excerpts from the press in the form of articles attached as Exhibits and
referenced in paragraphs 20, 27, 40, and 71 of the Affidavit are inadmissible evidence
and attaching them to an affidavit does not cloak them with admissibility. The articles
are entirely irrelevant to the issues before the Court. Neither the deponent nor the articles

themselves indicate where or when they were published. Several of the articles do not

mention MLG at all.

83.  Paragraphs 25 and 26 contain references to the media and electronic media. The

references to media interviews are irrelevant and not probative.

84.  Paragraphs 77, 80, 86, and 87 contain many irrelevant, inflammatory
statements, such as “This long journey has been a difficult battle for Residential School
survivors (and MLG). It became an obsession for many in our firm. MLG would not be
bullied by the government lawyers....” (para. 77); “The government could afford to
defend impractically.” (para. 80); and “When the Government of Canada decided that
they would fight every case and revictimize litigant after litigant, that was the wrong
decision. It entrenched within the First Nations community a sense of further betrayal...”
(para. 86); and “The government... presented packages which were half-hearted and

unsuccessful in ending Residential Schools litigation...” (para. 87).
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85.  Argumentative and rhetorical statements, such as paragraph 88, and should also

be struck or given no weight.

Chopik, supra, para. 55, TAB 2

PART V - ORDER SOUGHT

86. The Respondent, the Attorney General of Canada, therefore requests an order

striking the Quterbridge Affidavit or portions thereof.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Ottawa this 15 day of August, 2006.

Ry

PapkVickery
/((ouuisil for the Det%n%

the Attorney General of Canada
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PART VI - LIST OF AUTHORITIES

LEGISLATION:

L.

Ontario Rules of Civil Procedure, RR.0O. 1990, Reg. 194, ss. 4.06(2),
25.11, and 39.01(4), TAB 1

CASE LAW:

2. Chopik v. Mitsubishi Paper Mills Ltd., [2002] O.J. No. 2780 (S.C.J.)

3. Canadian Blood Services v. Freeman, [2004] O.J. No. 4519 (S.C.J.)

4. Csak v. Mokos, [1995] O.J. No. 4027 (C.J. (Gen. Div.)) (Master Clark); aff’d on

the issue of the affidavit [1996] O.J. No. 2338 C.J. (Gen. Div.)) (Simmons, J.)
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R.R.O. 1990, REGULATION 194
Amended to O. Reg. 77/06
RULES OF CIVIL PROCEDURE

Notice of Currency:* This document is up to date.
*This notice is usually current to within two business days of accessing this document. For more current amendment information,

see the Table of Regulations — Legislative History Overview.

This is the English version of a bilingual regulation.

RULE 4 COURT DOCUMENTS

AFFIDAVITS
4.06

Contents

(2) An affidavit shall be confined to the statement of facts within the personal knowledge of the deponent or to
other evidence that the deponent could give if testifying as a witness in court, except where these rules provide
otherwise. R.R.0. 1990, Reg. 194, r. 4.06 (2).

PLEADINGS
RULE 25 PLEADINGS IN AN ACTION

STRIKING OUT A PLEADING OR OTHER DOCUMENT

25.11 The court may strike out or expunge all or part of a pleading or other document, with or without leave to
amend, on the ground that the pleading or other document,

(a) may prejudice or delay the fair trial of the action;
(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court. R.R.O. 1990, Reg. 194, r. 25.11.

RULE 39 EVIDENCE ON MOTIONS AND APPLICATIONS
EVIDENCE BY AFFIDAVIT
39.01

Contents — Motions

(4) An affidavit for use on a motion may contain statements of the deponent’s information and belief, if the
source of the information and the fact of the belief are specified in the affidavit. R.R.O. 1990, Reg. 194, r. 39.01 (4).
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Case Name:

4. Chopik v. Mitsubishi Paper Mills Ltd.

Between
Gerald Chopik and 973178 Ontario Limited, plaintiffs, and
Mitsubishi Paper Mills Ltd., Mitsubishi Corporation and
Mitsubishi Canada Limited, defendants

[2002]1 O.J. No. 2780
Court File No. 51345/99

Ontario Superior Court of Justice
Shaughnessy J. ‘ X

- Heard: May 2, 2002.
Judgment: July 9, 2002.
(65 paras.)

Practice — Pleadings — Striking out pleadings — Grounds, unnecessary, irrelevant, immaterial or
redundant — Grounds, prejudice, embarrass or delay fair trial — Affidavits, striking out — Argument

- —Irrelevant or improper matters.

This was an application by the defendant Mitsubishi corporation for an order striking out certain
paragraphs from the plaintiff's statement of claim and from two affidavits in support of the plaintiffs'
class action certification motion. Mistubishi claimed that the impugned paragraphs were irrelevant to the:
certification proceedings, that they were embarrassing, and that they should therefore be struck out. The
plaintiffs argued that the impugned paragraphs, which related to the size and resources of the defendant

corporation, were necessary to support its claim of conspiracy.
HELD: Application allowed. The impugned paragraphs consisted of irrelevant facts, were in the
nature of legal arguments, or were otherwise unnecessary or embarrassing. As to the affidavit, the

impugned paragraphs were irrelevant to the issues which would be considered in a motion for
certification of a class action, or were in the nature of arguments. Several paragraphs, which were in

accordance with the Rules, were allowed to stand.

Stétutes, Regulations and Rules Cfted:

Class Proceedings Act, s. 5, 5(1)(a).

Ontario Rules of Civil Procedure, Rules 4.06(2), 25.06(1), 25.11, 39.01(4).

Counsel:
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Allen M. Cooper, for the plaintiffs.
. Andrew J. Roman and Michelle Wong, for the defendant Mitsubishi Paper Mills Ltd.

John B. Laskin and Linda Plumpton, for the defendant, Mitsubishi Canada Limited.

[Quicklaw note: An amended page was released by the Court July 16, 2002. The changes were not
indicated. This document contains the am;nded text.]

1 SHAUGHNESSY J.:— The Defendants Mitsubishi Canada Limited and Mitsubishi Paper Mills
Ltd. seek an order striking out various paragraphs of the Statement of Claim and the Affidavits of Gerald
Chopik sworn April 3, 2002 and April 10, 2002 filed in support of a motion for certification.

§2 In this proposed class action proceeding, the Plaintiffs claim against Mitsubishi Canada Limited
and Mitsubishi Paper Mills Ltd. for alleged breaches of Canadian Competition laws in the sale of
thermal fax paper for home and business use between 1991 and 1996. The Plaintiffs bring this action on
their own behalf and on behalf of any purchaser of thermal fax paper in the material period with some

limited exceptions.

13  The Plaintiff's counsel advises that this action will be discontinued as against the Mitsubishi
Corporation. '

Statement of Claim

94  The Defendants move to striké paragraphs 64, 65, 70, 71, 72 and 73 of the Amended, Amended
Statement of Claim.

5. Counsel for the Plaintiffs in the factum and in his submissions to the Court, concedes that
paragraphs 64, 65, 71 and 72 of the Statement of Claim ought to be struck. Accordingly, an Order will
issue striking paragraphs 64, 65, 71 and 72 of the Amended, Amended Statement of Claim.

96 Inparagraph 70 of the Amended, Amended Statement of Claim, the Plaintiffs state:

Exemplary damages must be of sufficient amount to deter the defendants from
committing further acts contrary to the Act. With respect to their financial means,
MPM's [Mitsubishi Paper Mills Ltd.] revenues and net income for their fiscal year
ending March, 1996 were U.S. $2.062 billion and U.S. $50.4 million. In the 12 months
endmg March, 1998, MC [Mitsubishi Corporation} reported its net income and

shareholder's equity as JY 10.071 billion and JY 312.385 billion respectively. Using an
exchange rate of JY 87 to C $1 MC's [Mitsubishi Corporation] net income and
_shareholders equity equate to C $115.758 million and C $3.59 billion.

97 Inparagraph 73 of the Amended, Amended Statement of Claim, the Plaintiff states:

The Plaintiffs plead that the defendants violations of the Act were part of an unlawful
systemic MGC [Mitsubishi Group of Companies] - wide attempt to control comimerce.
The "harmonious way" referred to in the letter written by MPM [Mitsubishi Paper Mills
Ltd.] and MC [Mitsubishi Corporation] in fact referred to secret, price fixing and price
programs that are contrary to law and harmful to the purchasers of the defendants
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products involving class members. The defendants are members of the Mitsubishi
group of companies, an organization that has repeatedly and willfully breached anti-
trust laws worldwide. Members of the MGC have been investigated, prosecuted and
litigated by authorities around the world for practices similar to the allegations
contained herein. Previous prosecutions, fines and penalties have not deterred the
Mitsubishi Companies from continuing anti-competitive activities contrary to law.

8 The Defendants state that paragraphs 70 and 73 are pleadings of argument relating to a "need for
deterrence”. It is submitted that these paragraphs also contain evidence as well as allegations relating to -
corporate entities and proceedings which are entirely irrelevant to this action. The Defendants argue that

these paragraphs are embarrassing and should be struck out.

99 The Plaintiff's posiﬁon is that paragraph 70 refers to the claim for exemplary damages and further

- that the information pleaded is relevant to the size of the company and its ability to pay punitive

damages claimed.

10  The Plaintiff's position in relation to paragraph 73 of the Statement of Claim is that the pleading

- effectively suggests that there is a worldwide conspiracy and the pleading provides information on the

scope of the conspiracy involving a number of the Mitsubishi group of companigs. While counsel for
the Plaintiff acknowledges that he does not intend to continue the action as against Mitsubishi
Corporation, he nevertheless submits that they are part of a conglomerate involved in a consplracy of

price fixing and/or price maintenance. -

‘Analysis

q 11  The Rules of Civil Procedure that are relevant to a consideration of the pleadings in issue are;
Rule 25.06(1) and 25.11 of the Rules of Civil Procedure.

912 Rule 25.06(1) provides that "every pleading shall contain a concise statement of the material

- facts on which the party relies for the claim or defense, but not the evidence by which those facts are to

be proved".

13  Rule 25.11 provides that: the court may strike out or expunge all or part of a pleading or other
documerits, with or without leave to amend, on the ground that the pleading or other document:

(a) may prejudice or delay the fair trial of the action;
(b) is scandalous, frivolous or vexatious; or

(c) is an abuse of the process of the court.

q 14 I find that the statements contained in paragraphs 70 and 73 of the Amended, Amended
Statement of Claim are not in conformity with the provisions of Rule 25.06(1) and therefore, must be

struck on the basis detailed under Rule 25.11.

15 It is my opinion that the paragraphs in issue do not plead a material fact that is necessary for
either the certification motion or the prosecution of this action. In both paragraphs, there are several
references to the Mitsubishi Corporation and its income, shareholders' equity and allegations of its
involvement in a conspiracy. There is also in paragraph 73 similar allegations relating to the Mitsubishi
Group of Companies. However, counsel for the Plaintiff advises that the Mitsubishi Corporation was
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never served with the originating Statement of Claim and indeed, he advised the court that it was the
intention of the Plaintiffs not to proceed against the Corporation. Further, the allegations against the
Mitsubishi Group of Companies, at best, involves a number of unnamed companies manufacturing
products which are not the subject matter of this proceeding.

16  Evenif I were to accept the Plaintiffs’ position that the pleadings related to exemplary damages
and the scope of a conspiracy of price-fixing, these paragraphs would nevertheless offend Rule 25.06(1)
in that it is a pleading of evidence. I would also find that the pleading in both paragraphs is frivolous
and they have the potential to delay the fair trial of the action.

§17 Iwould also observe that the statéments in paragraphs 70 and 73 would also constitute an abuse

of process. In the case of National Trust Co. v. Furbacher, [1994] O.J. No. 2385, Farley J. noted that
there are many ways in which pleadings may be an abuse of process. Citing Chadwick J. in Carnegie v.

Rasmussen Starr Rudely (1994), 19 O.R. (3d). 272 at p. 277-8:

Vexatious actions include those brought for an improper purpose, including the
harassment and oppression of other parties by multifarious proceedmos brought for
purposes other than the assertion of legitimate rights ...

918 In the Natlonal Trust Co. v. Furbacher case, (supra), the Court succmctly dehncated that the
function of pleadings is to:

(i) define with clarity and precision the question in controversy between the
litigants;
i) to give fair notice of the precise case which is required to be met and the precise
g P q P
remedies sought and;

(iii)  assist the Court in its investigations of the truth and the allegations made.

q 19 Ifind that paragraphs 70 and 73 of the Amended, Amended, Statement of Claim do not meet the
aforementioned objectives of a pleading. The evidence that the Plaintiffs plead in the paragraph is
irrelevant and has no bearing on the claim. The paragraph refers to events or circumstances which are
alleged to have occurred outside Canada by companies who are not parties to this proceeding and
materials or goods which are not the subject matter of this proceeding.

920 I further find that paragraphs 70 and 73 are not a concise statement of relevant facts, but instead
are "a rambling, diffused, mixed-up mass of facts, evidence, arguments and law", (Cadillac Contracting

and Developments Ltd. v. Tanenbaum, [1954] O.W.N. 221 at p. 224-5).

21 In the result, I order that paragraphs 70 and 73 of the Amended, Amended Statement of Claim
be struck. Since the pleading is adjudged irrelevant and unnecessary, there is no need for a
consideration of a further amendment to the Statement of Claim.

Affidavit of Gerald Chopik, Swom Apri] 3, 2002 (The First Chopik Affidavit)

9§22  The Plaintiffs have served and filed an Affidavit of Gerald Chopik sworn April 3, 2002 in
support of a motion for certification. Counsel for the Plaintiffs in his factum states that the Plaintiffs do
not oppose and take no position on a motion to strike paragraphs 6, 7, 8, 9, 10, 11, 31, 35, 37 and 42 of
the First Chopik Affidavit. In his submissions to the Court, counsel for the Plaintiffs concedes that
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paragraphs 27, 35 and 41 should also be struck as matters of argument which are best left in the
Plaintiffs' factum on certification. Counsel for the Plaintiffs also concedes that the following sentence in

paragraph 26 should be struck:

Furthermore, I am informed from Quicklaw and verily believe that other fines imposed
~ for quasi-criminal resale price maintenance, from government prosecutions, were too
low to make the Competition Bureau's surveillance a serious deterrent to potential

offenders.

q23 The Defendants' position is that numerous paragraphs in [bbth; Chopik Affidavits contain
irrelevant information and do not relate to the test for certification in s. 5 of the Class Proceedings
Act. Further, the Defendants state that the Affidavit offends the Rules of Practice.

. 9124  The Plaintiffs submit that the paragraphs in issue in both Affidavits relate to the evidential basis |

for certification and therefore, are relevant to that hearing.

Law

925 The rules relevant to a review of both Affidavits are Rule 4.06(2) and Rulg,39.01(4) of the Rules
of Civil Procedure. Rule 4.06(2) provides that"an affidavit shall be confined to the statement of facts
within the personal knowledge of the deponent or to other evidence that that deponent could give if
testifying as a witness in court ...". Rule 39.01(4) provides that an affidavit for use in a motion "may
contain statements of the deponent's information and belief if the source of the information and the fact

of belief are specified in the Affidavit."

§26  The case law that is relevant to this part of the motion is as follows:

1. - Affidavits on a motion that fail to state the source of the deponent's information
and belief will be struck if the paragraph deals with a contentious matter; but it
may be saved by Rule 1.04 if it deals with non-contentious matters and the
exhibits to the affidavit or other evidence filed on the motion reveal the source

of the information and belief. (Cameron v. Taylor (1992), 10 O.R. (3d) 277
Ont. Ct. (Gen. Div.).

2. Improper hearsay, argument and irrelevant information should not be contained
in an affidavit. Similarly, legal argument belongs in a factum or brief, not an
affidavit. Legal submissions contained in affidavits are superfluous and should
be struck. (Canada Post Corp. v. Smith (1994), 20 O.R. (3d) 173 at 188 (Div.

Ct.) and Czak v. Mokos (1995), 18 R.F.L. (4th) 161 at 165 (Master).

3. Offensive allegations made for the purposes of prejudicing another party and
inflammatory rhetoric directed at a party are scandalous and should also be
struck. (Ontario (Ministry of Natural Resources) v. Ontario Federation of
Anglers and Hunters (2001), 143 O.A.C. 103 at 111-112 (S5.C.1.) affd. {2001]

0.J. No. 5320 (Div. Ct.).

4. Where it is clear in law that evidence is inadmissible, to leave the evidence on
the record is embarrassing and prejudicial to the fair hearing of the motion or
application. A party should not be put to the needless expenditure of time and
resources in responding to evidence which can have no impact on the outcome
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of the proceeding. (Noble China Inc. v. Lei) (1998), 42 O.R. (3d) 69 at 94-95
(Gen. Div.).

5. The fact that this action is a proposed class proceedmg has no bearing on the.
apalysis. It is not an objective of the Class Proceeding Act, 1992 to modify or
abridge the traditional rules of practice and pleading. (Edwards v. Law Society
of Upper Canada) (1995), 40 C.P.C. (3d) 316 at 321 (Gen. Div.).

927 Having reviewed these principles of law and the applicable rules of practice, I will now make
specific reference to the paragraphs of both Affidavits.

§128  Paragraph 3 of the First Chopik Affidavit references U.S. federal proceedings relating to
unrelated companies in a conspiracy with respect to price fixing of thermal fax paper.

129  The preamble to paragraph 3 is not relevant to the test for certification under s. 5 of the Class

" Proceedings Act. An Affidavit should not contain argument or irrelevant information. However,

paragraphs 3(a), (b) and (c) in my opinion, may be relevant to the issue of whether the pleadings

.disclose a cause of action. (s. 5(1) of the C.P.A.) in relation to a breach of the Competition Act, R.S.C.

1985, chap. C-34. A certificate of conviction is annexed to the Affidavit in support of the allegation of a
guilty plea for one of the corporate defendants to a breach of s. 45(1)(c) of the. Competition
Act. Therefore, paragraphs 3(a), (b) and (c) of the First Chopik Affidavit are not struck

30 However, at paragraph 3(d) the Plaintiffs attach to the First Chopik Affidavit the decision of the
Federal Court of Canada, which discusses a conspiracy in 1991-1992 involving one of the corporate
defendants to prevent or lessen competition in the production, manufacture, purchase, or sale of thermal
fax paper in Canada. To the extent that it relates to a consideration of s. 5.(1)(a) of the C.P.A., I find
that the information in this paragraph may be relevant to the certification apphcatmn Therefore,

paragraph 3(d) is not struck.

931 However, paragraph 3(e) is not remotely related to the issues or the parties to this
proceeding. Therefore, paragraph 3(e) is struck.

32 Paragraphs 4 and 5 of the Affidavit relate to the history of certain Mitsubishi
companies. Paragraph 4 refers to articles which are found on "Mitsubishi Internet web sites" and

popular magazines that describe Mitsubishi's history.

Q33 If all the Plaintiffs purported to accomplish was a "brief" history of the defendant corporation, as
well as indicating the information as to how the companies are related, such information would be
acceptable in part, in order to put in context the issues in this proceeding. However, the first and last
sentences of paragraph 4 are not relevant to this certification. They involve conclusions at law and they
are statements made outside the knowledge of the deponent. Similarly, paragraph 5 relates to alleged
acts relating to the formation of a "cartel" outside of Canada. In the last sentence, the deponent states "1
verily believe that the defendants acted as one organization (i.e. a (keirtsu) with respect to their illegal
acts complained of within this proceeding”. I find that these statements do not relate to the test for
certification. These statements are arguments or conclusions at law, which are outside the knowledge of
the deponent. Therefore, paragraph 4 and 5 of the First Chopik Affidavit are struck with leave to

amend.

9134  Paragraph 12 of the First Chopik Affidavit states:
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I am in receipt of an article from the Washington Times dated the 28th of March,
1991. This article indicates that a U.S. Mitsubishi company paid $8 M to settle a price-

fixing charges in Maryland. Exhibit N}.

35  However, a review of Exhibit N referred to in paragraph 12 indicates that the Mitsubishi
Electronics America agreed to make a refund to consumers who bought television sets in 1988 in the
United States. This is a different company distributing a different product than in the present

proceeding.

36  Accordingly, I find that paragraph. 12 of the Affidavit is irrelev:\alnt 1o the motion for certification
and it is struck.

q37 Paragraph 13 of the Affidavit begins with "Price-fixing is not an unusual activity for Mitsubishi.
Mitsubishi companies have been found guilty of anti-trust activities in Canada and the United States for
anti-competitive act (sic) covering fax paper, televisions and more"”. The deponent goes on to enumerate
a number of published articles in U.S. newspapers and trade magazines. A review of the articles
annexed as exhibits indicates that,they are brief accounts of the status of lawsuits relating to companies
other than the named defendants and involving products which are not the subject matter of this action.

. . ' N .
38 I find that paragraph 13 is irrelevant to a certification motion. The opening sentence of the
ect and misleading. There are no references ta anti-trust violations involving the

paragraph is incorr I
Mitsubishi companies in Canada. Further, the exhibit does not relate to anti-trust violations involving

fax paper. Therefore, paragraph 13 of the First Chopik Affidavit is struck.

q39 Inparagraph 14 of the Affidavit, the deponent states: ."I, along with prospective class members,
verily believe that the illegal acts of the defendants resulted in increased costs to myself ...". Counsel for
the defendants suggests that it is improper for the deponent to swear to the belief of other unnamed
people without stating the basis for the belief. T accept that the words "along with other prospective

class member" should be excised from the Affidavit.

{40  The deponent in paragraph 14 goes on to state that he is in receipt of a press release from the.
Competition Bureau dated July 16, 1996, "in respect to illegal activities described in this
proceeding.” Annexed as an exhibit is a Toronto Sun newspaper summary of a story indicating that a
completely unrelated company had been ordered to pay a fine after pleading guilty to conspiracy to fix

prices for thermal fax paper. The newspaper story quotes a Deputy Minister who "estimates” that this
unrelated company inflated the price of fax paper by about 9%. The Plaintiff's position is that paragraph
14 and the exhibit attached, are relevant to establishing that the proposed class members sustained
and therefore have a valid cause of action. However, I find that paragraph 14 is
_ The exhibit annexed does not relate to the "government's investigation of illegal activities
in this proceeding”. At best, one can conclude that there are other companies involved in price fixing of

thermal fax paper. However, the issue 1s whether that is relevant to a certification motion. I find that it
is not relevant. Therefore paragraph 14 is struck.

damages
misleading

q 41 In paragraph 15, the deponent states his belief in the extent of the damages sustained by the
proposed class members. He annexes a web site report as the basis for the belief. 1 am inclined to leave
this paragraph as it may have some relevance to the issues related to certification. Therefore, this

paragraph will not be struck from the Affidavit.

Q42  In paragraph 16, the deponent states that a class action is the only "forum" where prospective
class members can obtain monetary damages. He then goes on to state that "fines resulting from






